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U.S. Department of Justice

Office of Legal Counsel

Office of the Principal Depoty Assistant Attomey Gegeral  Washington, D.C. 20530

Fuly 20, 2007

. . MEMORANDUM FOR JOHN A. REZZO
ACTING GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY

Re: Application of the War Crimes Act, the Detainee Treatment Act, and Common Article 3
of the Geneva Conventions 1o Certain Techniques that May Be Used by the CIA in the
Interrogation of High Value al Qaeda Detainees

You have asked whether the Central Intelligence Agency may lawfuily employ six
“enhanced interrogation techniques” in the interrogation of high value detainees who are
members of al Qaeda and associated groups. Addressing this question requires us to determine
whether the proposed techniques are consistent with (1) the War Crimes Act, as amended by the
Military Commissions Act of 2006; (2) the Detainee Treatment Act of 2005; and (3) the
requirements of Common Article 3 of the Geneva Conventions. ;

As the President announced on September 6, 2006, the CIA has operated a detention and!
interrogation program since the months after the attacks of Sepiember 11, 2001, The CIA has
detained in this program several dozen high value terrorists who were believed to possess criticgl
information-that could assist in. preventing future terrorist attacks, including by leading to the
capture of other senior al Qaeda operatives. In interrogating a small number of these tersorists,
the CIA applied what the President described as an “altemative set of procedures”—and what the
Executive Branch internally has referred to as “enhanced interrogation techniques.” These
techniques were developed by professionals in the CLA, were approved by the Birector of the
CIA, and were employed under strict conditions, including careful supervision and monitoring,
in a manner that was determined to be safe, effective, and lawful. The President has stated that
the use of such techniques has saved American lives by revealing information about pianned
terrorist plots. They have been recommended for approval by the Principals Committes of the
. National Security Council and briefed to the full membership of the congressional intelligence
committess. :




Prior io the President's announcement on September 6, 2006, fourteen detainees in CLA
custody were moved from the secret location or locations where they had been held and were
transferred to the custody of the Department of Defense at the U.S. Naval Base at Guantanamo
Bay, Cuba; no detainees then remained in CIA custody under this program. Now, however, the
CIA expects to detain further high value detainees who meet the requirements for the program,
and it proposes to have six interrogation techniques available for use, as appropriate. The CIA
has determined that these six techniques are the minimum necessary to maintain an effective
program designed to obtain critical intelligence.

The past eighteen months have witnessed significant changes in thé legal framework
applicable to the armed conflict with al Qaeda. The Detaines Treatment Act ("DTA™), which th
President signed on December 30, 2005, bars the imposition of “the cruel, unusual, [or] i
inhumane treatment or punishrent prohibited by the Fifth, Eighth, and Fourteenth Amendments
to the United States Constitution” on anyone in the custody of the United Statés Government,
regardless of location or natlonality. The President had required United States personnel to
follow that standard throughout the world as a matier of policy prior to the enactment of the
DTA; the DTA requires compliance as a matter of law.’
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On JYune 29, 2006, the Supreme Court decided Harmdan v. Rumsfeld, 126 S. Ct. 2749
(2006), holding that the military commissions established by the President to try unlawful enémy
combatants were not consistent with the law of war, which at the time was a general requirement
of the Uniform Code-of Military Justice. Comunon Article 3 of the Geneva Conventions was a
part of the applicable law of war, the Court stated, because the armed conflict with al Qaeda
constituted a “conflict not of an intemational character.” The Court’s ruling was contrary to the
President’s prior determination that Common Article 3 does not apply to an armed conflict
across national boundaries with an international terrorist organization such as al Qaeda. See
Memorandur of the President for the National Security Council, Re: Humane Treatment of al
Qaeda and Taliban Detainees at 2 (Feb: 7, 2002), '

The Supreme Court's decision ¢oncerning the applicability of Common Article 3
introduced a legal standard that had not previously applied to this conflict and had only rarely
been interpreted in past conflicts. While directed at conduct that is egregious and universally
condemned, Common Article 3 contains several vague and ili-defined terms that some could
have Interpreted in a manner that might subject Ynited States intelligence personnel to
unexpected, post hoc standards for their conduct. The War Crimes Act magnified the
significance of any disagresment over the meaning of these terms by making a violation of
Common Article 3 a federal crime,

¥ Reflecting this policy, this Office conciuded seven months before enactment of the DTA thas the six
enharniced interrogation techriques discusséd herein corplied with the substance of 1.5 obligations under Article 16
of the Convention Against Torture and Other Infuoman or Degrading Treatment, 1465 UN.T.S. 85 (“CAT"). See
Memorangdum for John A. Rizzo, Senfor Peputy General Counsal, Central Intelligence Agency, from Steven G.
Bradbury, Principal Deputy Assistant Attomey General, Office of Legal Counsel, Re: Application of United Siates
Obligations Under Article 16 of the Convention Against Torture fo Ceriain Techniques that May Be Used inthe |
Jnterrogation of High Value al Queda Detainees (May 30, 2005). ]
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The President worked with Congress in the wake of the Hamdan decision to provide cledr
legal standards for U.S. personnel detaining and interrogating terrorists in'the armed conﬂwt
with al Qaeda, an objective that was achieved in the enactment of the Military Commissions Act
of 2006 (“MCA™). Of most relevance here, the MCA amended the War Crimes Act, 18US.C.
§ 2441, to specify nine discrete offenses that would constitute grave breaches of Commpn
Article 3. See MCA § 6(b). The MCA further implemented Common Article 3 by stating thzft
the prohibition on cruel, inhuman, and degrading treatment in the DTA reaches conduct, outside
of the grave breaches detailed in the War Crimes Act, barred by Commion Article 3, Seeid
§ 6(c). The MCA {eft responsibility for interpreting the meaning and application of Common
Article 3, except for the grave breaches defined in the amended War Crimes Ast, to the _
President. To this end, the MCA declared the Geneva Conventions judicially unenforceable, see
id. § 5(g), and expressly provided that the President may issue an interprétation of the Geneva
Conventions by executive order that is “authoritative . . . as a matter of United States law, in the
same manner as other administrative regulations.” Id. § 6(a).

- This memorandum applies these new legal developments to the six interrogation
techniques that the CIA proposes to use with high value al Qaeda detainees.” Part I provides a
brief history of the CIA detention program as weil ag a description of the program’s procedures,
safeguards, and the 8ix enhanced techniques now proposed for use by the CIA. Part If addresse;
the newly amended War Crimes Act and concludes that none of its nine specific crimimal

* ‘This memorandum addresses the compliance of the six proposed Interrogation techniques with the two
statutes and one treaty provision at issue. We previously have concluded that these techniques do not viclate the
federa) prohibition on torture, codified at 18 U.S.C. §§ 2340-2340A. See Memorandumt for John A, Rizze, Sendor »
Depaty General Counsel, Central Intelligence Agency, from Stevea G. Bradbury, Principal Deputy Assistant
Attorney General, Office of Legal Counsel, Re: Application of 18 US.C. §§ 2340-23404 fo Certain Technigues that
May Be Used in the Interrogation of a High Value al (Jaeda Detoinee (May 10, 2005) (*Seciion 2340 Opinlon™, ste
also Memorandum for Jobn A, Rizzo, Senior Deputy General Counsel, Central Intelligence Agency, from Steven G.
Bradbury, Principal Deputy Assistant Attomey General, Office of Legal Counsel, Re: Application of 18 :
U.S.C. §§ 2340-23404 to the Combined Use of Cerloin Technigues in the Inferrogation of High Vaiue of Qoeda I
Detainees (May 10, 2005) (*Combined Use™) (conchuding that the combined use of these techniques would not !
violate the federal prohibition on tartere). 1naddition, we have determined that the condifions of confinement in the
CIA program fully comply with the DTA and Comumon Arfticle 3, and we do not addsess those conditions again here,
See Memorandum for John A. Rizzo, Acting General Counsel, Central Intelligence Agency, from Steven G,
Bradbery, Acting Assistant Attorney General, Office of Legal Counsel, Re: Application of the Defainee Treatmenty
Act io Conditions of Confinement of Central Intelligence Agency Facilities (Aug. 31, 2006); Letter to John A, Rizzo,
Acting General Counsel, Cental Intelligence Agency, from Steven G. Bradbury, Acting Assistant Attomey Generd),
?fﬁce of Legal Counsel, Re: Application of Common Article 3 to Conditions of Confinement at CIA Facilittes |
(Aug. 31, 2006). :

Tegether with our prior opinions, the questions we discuss in this memorandum fully address the
potentially relevant sources of United States law that are spplicable to the lawfiloess of the CIA defention and
intemrogation program.  We understand that the CIA proposes to detain these persons at sites outside the taritory of
the United States and outside the Special Maritime and Teritorial Jurisdiction of the United Staws {"SMTJ"),as |
defined in 18 U.S.C. § 7, and therefore other provisions in tils 18 are not applicable. In addition, we understand
that the CIA will not detain in this program any person who i5 a prisoner of war under Asticle 4 of the Third Geneva
Convention Relative to the Protection of Prisonces of War, 6 U.S.T. 3316 (Aug. 12, 1945) ("GPW™) or a person
covered by Article 4 of the Foorth Geneva Convention Relative to the Protection of Civilian Persons in Time of
War, 6 U.S.T. 3516 (Aug, 12, 1949) (*GCV™), and thus the provisions of the Geneva Convenfions other than :
Common Article 3 also do not apply here. :
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offenses prohibits the six techniques as proposed to be employed by the CIA. InPart HI, we
consider the DTA and conclude that the six techniques as proposed to be employed would sat:sfy
its requirements. The War Crimes Act and the DTA cover a substantial measure of the conduct |
prohibited by Common Article 3; with the assistance of our canclusions in Parts H a'n'd m, _
Part IV explains that the proper interpretation of Common Article 3 does not prohibit the United
States from employing the CIA's proposed interrogation techniques. -

To make that determination conclusive under Upited States Jaw, the President may
exercise his authority under the Constitution and the Military Commissions Act to issue an
executive order adopting this interpretation of Common Article 3. We undesstand that the
President intends to exercise this authority, We have reviewed his proposed executive order:
The executive order i3 wholly consistent with the interpretation of Coramon Article 3 provided
herein, and the six proposed interrogation techniques comply with each of the executive order’s
terms.

The CIA now proposes to operate a limited detention and interrogation program pursuant

to the authority granted by the President The CIA does no

intend for this program to involve Jong-term detention, or to serve a purpose similar to that of the
U.S. Naval Base at Guantanamo Bay, Cuba, which is in part to detain dangerous enemy i
combatants, who continue to pose a threat to the United States, until the end of the armed
conflict with al Qaeda or until other satisfactory arrangements can be made. To the contrary, tlie
CIA currently intends for persons introduced into the program to be detained only so long as is
necessary to obtain the vital intelligence they may possess. Once that end js accomplished, the
CIA intends to transfer the detainee to the custody of other entities, including in some cases the

United States Department of Defense.”

* This formula has been followed with regard 1o one person held in CIA custody since the Presideat's
September &, 2005 remarks during which he announced that the program was empily at that time. The CIA took
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_ for the use of standard questioning. Third, the enhanced techniques may be used with 2

¢ group of persons to whom the CIA may apply i

detainees who meet that standard, however, the CIA does not propose to use enhanced
interrogation techniques unless the CIA has made three additional determinations. First, the Cls
must conchide that the detainee is a member or agent of al Qaeda or its affifiates and is likely to
possess critical intelligence of high value to the United States in the Global War on Temror, 25 |
further described below. Second, the Director of the CIA must determine that cohanced [
interrogation methods are needed to obtain this crucial information because the detainesis
withholding or manipulating intelligence or the threat of imminent attack leaves insufficient tinte

¢

al

particular detainee only if, in the professional judgment of qualified medical persqmzel, there arg
no significant medical or psychologlcal contraindications for their use with that detainee.

L

~ The program is limited to persons whom the Director of the CIA determines to be a
member of or a part of or supporting al Qaeda, the Taliban, or associated terrorist organizations
and likely to possess information that could prevent terrorist attacks against the United States of
its intecests or that could help locate the senior leadership of 2l Qaeda who are conducting its |
campaign of terror against the United States,* Over the history of its detention and interrogation
program, from March 2002 until today, the CIA has had custody of a total of 98 detainees in t!ui1
program. Ofthose 98 detainees, the CIA has only used enhanced techniques with a total of 30.
The CIA bas told us that it believes many, if not all, of those 30 detainees had received training
in the resistance of interrogation methods and that al Qaeda actively seeks information regarding
U.S. interrogation methods in order to enhance that training: '

2

The CIA has informed us that, even with regard to detainees who are believed to possess
high value information, enhanced techniques would not be used unless normal debriefing
methods have been ineffective or unless the imminence of a potential attack is believed not to |
allow sufficient time for the use of other methods. Even under the latter circumstance, the |
detainee will be afforded the opportunity to answer questions before the use of any enhanced
techniques. In either case, the on-scene interogation team must determine that the detainee is
withholding or manipulating information. The interrogation team then devélops a written
interrogation plan. Any interrogation plan that would involve the use of enhanced techniques

custody of “abd al-Hadi al

2007, the CTA placed al-Hadi in the custody of the Depastment of Defense,

* The CIA informs us that it custenty views passession of information regarding the location of Osama by
Laden or Ayman al-Zawahiri as warraating application of erhanced technlques, if other conditions are met




" Detainee Rendition, Interrogation and Detention at 9 (Dec. 2004) (*OMS Guidelines”). Tn

must be personally reviewed and appfoved by the Director of the Central Intelligence Agency.
Each approval would last for no more than 30 days.

3.

The third significant precondition for use of any of the enhanced techniques is a careful
evaluation of the detainee by medical and psycholagical professionals from the CIA's Office of
Medical Services (“OMS™). The purpose of these evaluations is to ensure the detainee’s safety at
all times and to protect him from physical or mental harm. OMS personnel are not involved in
the work of the interrogation itself and are present solely to ensure the health and the safety of
the detainee. The intake evaluation includes “a thorough initial medical assessment . .. witha |
complete, documented history and a physical {examination] addressing in depth any chronic or
previous medical problems.” OMS Guidelines on Medical and Psychological Support fo

addition, OMS personnel monitor the detainee’s condition throughout the application of
enhanced techniques, and the interrogation team would stop the use of particular techniques or
halt the interrogation altogether if the detzinee’s medical or psychological condition were to
indicate that the detainee might suffer significant physical or mentel barm. See Section 2340
Opinion at'5-6, Bvery CIA officer present at an intemrogation, including OMS personnel, has th
authority and responsibiity to stop a technique if such harm js observed.

w

B.

The proposed interrogation techniques are only one part of an integrated detention and
interrogation program operated by the CIA. The fonudation of the program is the CIA’s
knowledge of the beliefs and psychological traits of al Qaeda members. Specifically, members
of al Qaeda expect that they will be subject to no more than verbal questioning in the hands of
the United States, and thus are trained patiently to wait out U.S. interrogators, confident that they
can withstand U.S. interrogation techniques. At the same time, al Qaeda operatives believe that
they are morally permitted to reveal information once they have reached a certain limit of
discomfort. The program is designed to dislodge the detainee’s expectations about how he will
be treated jn U.S. custody, to create a situation in which he feels that he is not in control, and to
establish a relationship of dependence on the part of the detainee. Accordingly, the program’s
intended effect is psychological; it is not intended to extract information through the imposition

of physical pain.




-resist such techniques. The SERE program provided empirical evidence that the techniques as

" conditioning techniques and corrective techniques. The CIA has determined that the six

The CIA has designed the techniques to be safe. Importantly, the CIA did not create the
proposed interrogation techniques from whole cloth. Instead, the CIA adapted m'ch of the
techniques from those used in the United States military's Survival, Evasion, Resistance, and
Escape (*SERE”) training. The SERE program is designed to familiarize U.S. troops with
interrogation techniques they. might experience in enemy custody and to train these troopsto |

used in'the SERE program were safe. As a result of subjecting hundreds of thousands of militany
personnel to variations of the six techniques at issue here over decades, the military has a long
experience with the medical and psychological effects of such techniques. The CIA reviewed
the military’s extensive reports concerning SERE training. Recognizing that 2 detainee in CIA
custody will be in a very different situation from U.8. militry personnel who experienced SERE
training, the CIA nonetheless found it important that no significant or lasting medical or |
psychological harm had resulted from the use of these techniques on U.S. military persommel 3vie
many years in SERE training.

All of the techniques we discuss below would be applied only by CIA personne} who arg
highly trained in carrying out the techniques within the limits set by the CIA. and described in
this memorandum, This training is crucial—the proposed techniques arc not for wide 9 .
application, or for use by young and untrained personnel who might be more likely to misuse off
abuse them. The average age of 2 CIA interrogator authorized to apply these techniques is 43,
and many possess advanced degrees in psychology. Every interrogator who would apply these
enhanced techniques is trained and certified in a course that lasts approximately four weeks,
which includes mandatory knowledge of the detailed interrogation guidelines that the CIA has
developed for this program. This course entails for each interrogator more than 250 hours of
training in the techniques and their limits, An interrogator works under the direct supervision of
experienced personnel before he is permitted principally to direct an interrogation. Each i
interrogator has been psychologicélly screened to minimize the risk that an interrogator might |
misuse any technique. We understand from you that these procedures ensure that all
interrogators understand the design and purpose of the interrogation tea:hniques3 and that they I
will apply the techniques in accordance with their authorized and intended use.

The CIA proposes to use two categories of enhanced interrogation techniques:
techniques we describe below are the minimum necessary to maintain an effective program for

obtaining the type of critical intelligence from a high value detainee that the program is designed
to elicit. - : |

% In describing and evaluating the proposed techoigues in this Memorandusnt, we are zssisted by the
experience that CIA interrogators and medical persomnel have gained through the past administration of enhanced
intesrogation tcchniques prior to the cnaciment of the DTA. At that time, those techniques were designed by CLA
personnel to be safe, and this Office found them o be lawfial under the then-applicable fegal regimes (£2., before the
enactment of the DTA and the MCA and the Supreme Court’s decision in Homdan). See supre atn.2. You have |
informed us that the CIA's subsequent experience in cofducting the program has confinmed that judgment. :

s s =
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_ his basic human needs and 1o bring the detaines to the point where he finds it permissible,

1o seckET o
1. Conditioning techm'éues

You have informed us that the proposed conditioning techniques are integral tothe
program's foundational objective-~to convince the detainee that he does not have control over

consistent with his beliefs and values, to disclose the information be is protecting. You_ have also
told s that this approach is grounded in I lfrowledge of al Qaeda training, which
authorizes the disclosure of information at such a point. The specific conditioning techniques at
issus here ars dietary manipulation and extended slecp deprivation.

Dietary maripulation would involve substituting a bland, commercial liquid meal for a
detaines’s normal diet. As a guideline, the CIA would use a formula for calorie intake that
depends on a detainee's body weight and expected level of activity. This formulz would ensure
that calorie intake will always be at least 1,000 kcal/day, and that it usually would be
significantly higher.® By comparison, commerciaf weight-loss programs used within the United
States commonly limit intake to 1,000 keal/day regardless of body weight.. CIA medical officers
ensure that the detainee is provided and accepts adequate fluid and nutrition, and frequent
monitoring by medical personnel takes place while any detainee is undergoing dietary
manipulation. Detainees would be monitored at all times to ensure that they do not lose mare
than ten percent of their starting body weight, and if such weight loss were to occur, application
of the technique would be discontinued. The CIA also would ensure that detainess, at a
minimum, drink 35 ml/kg/day of fluids, but a detainee undergoing dietary manipulation may
drink as much water as he reasonably pleases.

Extended sleep deprivation would involve keeping the detainee awake continuously for
up to 96 hours. Although the application of this technique may be reinitiated after the detainee 1s
allowed an opportunity for at least eight uninterrapted hours of sleep, CIA guidelines provide
that a detainee would not be subjected to more than 180 hours of total sieep deprivation during
one 30-day period.” Interrogators would employ extended sleep deprivation primarily to weakeh
a detainee’s resistance to interrogation. The CIA knows from statements made by al Qaeda
members who have been interrogated that al Qaeda operatives are taught in training that it is
consistent with their beliefs and values to cooperate with interrogators and to disclose
information once they have met the limits of their ability to resist. Sleep deprivation is effective
in safely inducing fatigue as one means to bring such operatives to that point. |-

® The CIA generally follows 25 a guideline a calorie requirement of %00 kcaliday + 10 kealfkg/day. This
quannty is multiplied by 1.2 for a sedentary activity level or 1.4 for a moderate activity level, Regardless of this
formula, the recommended minimum caloris intake §s 1500 keal/day, ard in no event is the delaince aflowed to
receive less than 1000 keal/day. The guideline caloric intake for a detainee who weighs 150 pounds (approximatety
68 kilograms) woutd therefore be nearly 1,900 keal/day for sedentary activity and would be more thap 2,200 }
keal/day for moderate activity. [

? In this memorandum we address only the lawfitlness of a period of continuous sleep deprivation of no
more than 96 hours. Should the C1A determine that it would be necessary for the Director of the CIA 1o approve 20
extension of thal period with respect to a particular detainee, this Office would provide additional guidance on the |
application of the applicable legal standards to the facts of that panicular case, :
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- personnel would stop the forced standing when clinically significant symptoms of edema were

" significant security risk and would interfere with the effectiveness of the technique, a detaines

The CIA uses physical restraints to prevent the detainee from falling asleep. The
detainee is shackled in a standing position with his hands in front of his body, which prevents
him from falling asleep but allows him to move around within a two- to three-foot diameter ared.
The detainee’s hands are generally positioned below his chin and above his heart.” Standing for:
such an extended pesiod of time can cause the physical effects that we describe below. We are
tald, and we understand that medica! studies confirm, that clinically significant edema (an
excessive swelling of the legs and feet due to the building up of excess fluid) may occur after an
extended period of standing. Due to the swelling, this condition is easily diagnosed, and medica}

recognized. In addition, standing for extended periods of time produces muscle stress. Though
this condition can be uncomfortable, CIA medical personnel report that the muscle stress
associated with the extended sleep deprivation technique is not harmful to the detainee and that
detainees in the past have not reported pain. )

- The detainee would not be allowed to hang by his wrists from the chains dusing the
administration of the technique, If the detaines were no onger able to stand, the standing
component of the technique would be immediately discontinued. The detainee would be
monitored af all times through closed circuit television. Also, medical personnel will conduct
frequent physical and psychological examinations of the detainee during application of the
technique.

We understand that detainees undergoing extended sleep deprivation might experience
“unpleasant physical sensations from prolonged fatigue, including a slight drop in body
temperature, difficulty with coordinated body movement and with speech, nausea, and blurred
vision." Section 2340 Opinton at 37, see also id. a1 37-38, Why We Sleep: The Functions of
Sleep in Humans and Other Mammals 23-24 (1998). Extended sleep deprivation may cause
diminished cognitive fonctioning and, in a few isolated cases, has caused the detainee to
experience hallucinations. Medical personnel, and indeed all interrogation team members, are
instructed to stop the use of this technigue if the detainee is observed to suffer from significant
impatrment of his mentel functions, including hallucinations. We understand that subjects
deprived of sleep in scientific studies for significantly longer than the CIA’s 956-hour limit on
continuous steep deprivation genexally return to normal neurological functioning with one night
of normal sleep. See Seciion 2340 Opinion at 40.

Because releasing a detainee from the shackles to utilize toilet facilities would present a

* The CIA regards this shackling procedure as starting the clock on the 96-hous limit for the proposed steep
deprivation technique. Similarly, with regard to the ovevall sleep deprivation limit of 180 hours, the C1A does not |
apply the shackling procedures for more than a total of 180 hoors in one 30-day period. l

? If medical personnel determine, based on their professional judgment, that the detaines’s physica) Jn
conditien does not perralt him to stand for an extended period, or if a detaines develops physical complications fro
extended standing, such as clinically significant edema or muscle stress, then intezrogators may use an altemative |
method of sleep deprivation. Under that method, the detainee would be shackled to 2 sl stool, effective for
supporting his weight, but of insufficient width for lm to keep his balance during rest.’ ;
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 slightly spread. The hand makes contact with the area directly between the tip of the individualls

- shock or surprise. Neither the abdominal slap nor the facia! slap is used with an intensity or

undergoing extended sleep deprivation frequently wears a disposable undergarment designed for
adults with incontinence or emuresis. The undergarments are checked and changed regularly, an
the detainec’s skin condition is monitored. You bave informed us that undergarments are used.

solely for sanitasy and health reasons and not to humiljate the detainec, and that the detainee will

wear clothing, such as a pair of shorts, over the under-garment during zpplication of the t
technique. - . :

2. Corrective techmigues

Corrective techniques entail some degree of physical contact with the detainee.
Importantly, these techniques are not designed to inflict pain on the detainee, or to use pain to
obtain information. Rather, they are used “to correct [or] startle.” Background Paper at 5. This
category of techniques, as well, is premised on an observed feature of al Qaeda training and
mentality—the belief that they will not be touched in U.S. custody. Accordingly, these
techniques “condition a detainee to pay attention 1o the interrogator’s questions and . . . dislodge
expectations that the detaines will not be touched” or that a detainee can frustrate the
interrogation by simply outlasting or ignoring the questioner, Section 2340 Opinion at 9. There
are four techniques in this category.

The “facial hold” is used to hold a detainee’s head temporarily immobile during
interrogation. One open paim is placed on either side of the individual’s face. The fingertips ar
kept well away from the individual’s eyes. The facial hold is typically applied fos 2 period of
only a few seconds,

o

The “attention grasp” consists of grasping the individual with both hands, one hand on
each side of the collar opening, in a controlled and quick motion. In the same motion as the
grasp, the individual is drawn toward the interrogator. The interrogator uses a towel or other |
collaring device around the back of the detainee’s neck to prevent any whiplash from the sudden
motion. Like the facial hold, the attention grasp is typiczily applied for a period-of only a few |
seconds. '

The “abdominal slap” involves the interrogator’s striking the abdomen of the detainee
with the back of his open hand, The interrogator must have oo rings or other jewelry on his han
or wrist, The interrogator is positioned directly in front of the detainee, no more than 18 inches
from the detainee. With his fingers held tightly together and fully extended, and with his palm
toward his own body, using his elbow as a fixed pivot point, the interrogator slaps the detainee in
the detainee’s abdomen. The interragator may not use a fist, and the slap must be delivered
above the navel and below the stemum.

| - iy

With the “insult (or facial) slap,” the interrogator slaps the individual's face with fingers

chiri and the bottom of the coiresponding earlobe. The iaterrogator thus “invades™ the »
individual’s “personal space.” We understand that the purpose of the facial slap is 1o induce |

frequency that would cause significant pain or harm to the detainee.

oo secre S oo
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- forth in the War Crimes Act. The CIA’s proposed techniques do not even arguably implicate si

T T

Medical and psychological personnel are physically present or otherwise ob_serving .
whenever these techniques are applied, and either they or any other member of fzhe interrogation
team will intervene if the use of any of these techniques has an unexpectedly painful or harmful
psychological effect on the detainee,

* * ®

In the analysis to follow, we consider the lawfulness of these six techniques both
individually and in combination. You have informed us, however, that one of the techniques—
sleep deprivation—has proven to be the most indispensable to the effectiveness of the
interrogation program, and its absence would, in all likelihood, render the remaining techniques
of little value. The effectiveness of the program depends upon persuading the detaines, early in
the application of the techniques, that he is dependent on the interrogators and that he Jacks
contro) over his situation. Sleep deprivation, you have explained, is crucial to reinforcing that |
the detainee can improve his situation only by cooperating and providing accurate informati_on.)l
The four corrective techniques are employed for their shock effect; because they are sa carefull
limited, these comective techniques startle but cause no significant pain, When used alone, they
quickly lose their value. ¥fthe detainee does not immediately cooperate in response to these
techniques, the detainee will quickly learn their limits and know that he can resist them. The
CIA informs us that the corrective techniques are effective only when the detaines is first placed
in a baseline state, in which he does not believe that he is in control of his surroundings. The
conditioning technique of sleep deprivation, the CIA informs us, is the least intrusive means
availabie to this end and therefore critical to the effectiveness of the interrogation program.

1L

The War Crimes Act proscribes nine criminal offenses in an armed conflict covered by
Common Article 3 of the Geneva Conventions,' See 18 U.S.C. § 2441(c)(3). To list the
prohibited practices is to underscore their gravity: torture, cruel and inhuman treatment,
performing biological experiments, murder, mutilation or maiming, intentionally causing sertous
bodily injury, rape, sexual assault or abuse, and the taking of bostages.

We need not undertake in the present memorandum to interpret all of the offenses set

)

of these offenses—performing biological experiments, murder, mutilation or maiming, rape,

sexual assault or abuse, and the taking of hostages. See 18 U.5.C. §§ 2441(d)(1XC), (D), (B).-
(G), (), and (). Those six offenses borrow from existing federat criminal law; they have well+
defined meanings, and we will not explore them in depth here. "’ . '

*® The Assistant Attorneys Geaeral for National Security and for the Criminal Division have revicwed and
concur with Part IT's inferpretation of the general legal siandards applicable to the relevant War Crimes Act
offenses.

1 Although the War Crimes Act defines offenses under the Geneva Conventlans, it is our domestic kaw that
guides the interpretation of the Act’s statutory terms. Congress has provided that “no forcign or international sourde
of law shall supply a basis for a nule of decision in the courts of the United States in intespreting the” prohibitions

11
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. techniques, including extended sleep deprivation—subject to the srict conditions, safeguards, |
.and monitoring applied by the CIA—does not violate the federz] torture statute. See

from Steven G. Bradbury, Principal Deputy Assistant Atiomey General, Office of Legal

_procedures and safeguards proposed to be applied, we answer both questions in the negative,

Some features of the three remaining offénses—torture, cruel and inbuman treatment, and
intentionally causing serious bodily injury—may be implicated by the proposed techniques and
s0 it is necessary for us to examine them, Even with respect to these offenses, however, we

conclude that only one technique—extended sleep depﬁvation—requires significant discussion,
although we briefly address the other five techniques as appropriate.

First, the War Crimes Act prohibits torture, in a manner virtuaily identical tothe
previousty existing federal prohibition on torture in 18 U.S.C. §§ 2340-2340A. See 18 U_,S.C.
§ 2441(d)X(1)(A). This Office previousty concluded that each of the currently proposed six

Memorandum for John A. Rizzo, Senior Deputy General Counsel, Central Intelligence Agency,

Counsel, Application of 18 U.S.C. §§ 2340-23404 to Certain Techniques That May Be Used in
the Interrogation of a High Value al Qaeda Detainee ("Section 2340 Opinion") (May 10, 2005).
As we explain below, our prior interpretation of the torture statute resolves not only the proper
interpretation of the torture prohibition in the War Crimes Act, but-also several of the issues
presented by the two other War Crimes Act offenses at issue.

Second, Congress created a new offenss of “cruel and inhuman treatment” in the War

Crimes Act (the “CIT offense”). This offense is directed at proscribing the “cruel treatment” and

inhumane treatment prohibited by Common Article 3 of the Geneva Conventions. See GFW
3911, 1(a). In addition to the “severe physical.or mental pain or suffering” prohibited by the
torture statute, the CIT offense reaches the new category of “serfous physical or mental pain or
suffering.” The offense’s separate definitions of mental and physical pain or suffering extend 10
& wider scope of conduct than the torture statute and raise two previously unresolved questions
when applied to the CIA’s proposed techniques. The first issue is whether, under the definition
of “serious physical pain or suffering,” the sleep deprivation technique intentionally inflicts 2 . |
“bodily injury that involves . . . a significant impairment of the function of a bodily member . . .,
or mental faculty,” 18 U.S.C. § 2441(d)(2)(D), due to the mental and physical conditions that cas
be expected to accompany the CIA"s proposed téchnique. The second question is whether, under
the definition of “serious mental pain or suffering,” the likely mental effects of the.sleep
deprivation technique constitute “serious and non-transitory mental harm.” Under the

enimerating grave breaches of Comumon Artcle 3 in the War Crimes Act. MCA § 6(a)(2). In (he context of

construing Common-Article 3, however, we do find that Congress has set forth definitions wnder the War Crimes
Act that are fully consistent with the understanding of the same terms reflected in such international scurces. See |
infea at 51-52, 61-64.

12 Por example, because the corrective techniques involve some physical contact with the detainee, the
extent to which those techniques implicate the War Crimes Act merits same consideration. As we explain at various

points below, however, the mildness of these techniques and the procedures under which they aye used Jeave them ;
outside the scops of the War Crimes Act.
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" Act so that criminal liability doss not result from techniques that the United States may kave employed, such as

ety o

Third, the War Crimes Act prohibits intentionally causing “serious bodily injury” (the
"SR] offense”™). The SBI offense raises only one additional question with regarfl to zhe' sleep
deprivation technique—whether the mental and physical conditions that may arise doring that
technique, even if not “significant impairment(s]” under the CIT offense, are “prqtracted
impaitments” under the SBI offense. Compare 13U.S.C. § 2441(&)(2)_ﬁv), withid
§ 1365(h)}{3)(D). Consistent with our prior analysis of the similar requirement of “prolonged
mental harm” in the torture statute, we conclude that these conditions would not trigger the
applicabitity of the SBI offense." '

" In the debate over the Military Commissions Act, Members of Congress expressed widely differing
views as to how the terms of the War Crimes Act would apply to intesrogation techaiques, In light of these
divergent views, we do not regard the legislative history of the War Crimes Act amendments as particularly
illuminating, although we niote that several of those most closely involved in drafling the Act stated that the \erms
did not address any particular techniques. As Rep. Duncan Hunter, the Chairman of the Housé Armed Services :
Committee and the Act’s Jeading sponsor in the House, explained: 3

Leat me be clear: The bill defines tha specific condact thatis prohibited under Commion Article 3,
bt it does net purport 1o identify interrogation practices to the enemy or to take any particular
means of interrogation uff the table. Rather, this legistation property leaves the decisions as e the
methads of interrogation to the President and to the intelligence professionals at the CIA, so that
they may carry forward this vital program that, as the President explained, serves to gather the
critical irgelligence necessary to protect fhe country from another catasteophic terrorist attack.

X —

152 Cong. Rec. H7938 (Sept. 29, 2006). Senator McCain, who led Senate negotiations over the Ace's text, similasly
stated that “it {s unreasonable to suggest that any legislation could provide an explicit and all-inclusive list of what |
specific activities are iflegal and which are pemmitted,” althaugh he did state that the Act “will criminalize certain
interrogation techniques, like waterboarding and other techniques that cause serious pain or suffering that need not
be prolonged.” Jd4 at $10,413 (Sept. 28, 2006). Other Members, who both supponted and epposed the Acl, agreed ;
that the statute itself established general standards, wather than proscribing specific techniques. See, e.g., id at |
$10,416 (statement of Sen. Leahy) (the bill “saddles the War Crimes Act with a defnition of ¢ruel and inhuman -

treatment so oblique that it appears to permit all manner of cruel and extreme interrogation techniques™); /id. at 1.

$10,260 (Sept. 27, 2006) (sistement of Sen, Bingaman} (stating that the bill “retroactively revises the War Crimes |

simulated drowning, exposure to hypothermia, and prolonged sleep deprivation™); id. a1 $10,381-82 {Sept. 28, 2000)
(statement of Sen. Clinfon) (recognizing that the ambigwity of the text “suggests that those who employ techniques
such as waterboarding, long-time standing and typothermia on Americans cannot be charged for war crimes™).

At the same tims; other Members, including Senator Wamer, the Chairman of the Seante Armed Services
Comimittec who also was closely involved in negotations over the bill's lext, suggesied that the bill might
eriminalize certaln interrogation techriques, including variations of certain of those proposed by-the CIA (althongh
these Members did stot discuss the detajled safeguards within the CIA progrem). See, e.g., id. a1 §10,378 (statemen
of Sen. Warmer) (stating that the conduct in the Xennedy Amendment, which would have prohibited “waterboarding
techniques, stress positions, including prolonged standing . . . sfeep deprivation, and other similar acis,” is “in my
opinion . . , clearly prohibited by the bill™). But see id. at $10,390 {statement of Sen. Warner) (opposing the
Kennedy Amendment on the ground that "Congress should not try 1o provide a specific list of techniques™ because
“fwle don’tknow whal the future holds.™. See afse id. at S10,384 (statement of Sen. Levin) (agreeing with Sen,
Wamer 2s to the prohibited techniques); id 21 510,235-36 (SepL 27, 2006); id. at 510,235-36 (Statement of Sen.
Durbin) (*[TThe bill would make it a crime to use abusive interrogation techniques ke waterboarding, indyced
bypathermia, painful stress positions, and prolonged steep deprivation™); id. at H7553 (Sept, 27, 2006) (statement of
Rep. Shays) (stating that “any reasonable person would conclude” that "the so-called enbanced or hassh lcdmiqucé,
that have been implemented in-the past by the CIA” "would still be criminal offenses under the War Crimes Act |
because they clearly cause *serious mental and physical suffering™). !

1 W g | j
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The War Crimes Act prohibits torture in a manner virtuzlly identical to the general
federal anti-torture statute, 18 U.S.C. §§ 2340-2340A:

The act of a person who commits, or conspires or aitempts 1o commit, an act
specifically intended to inflict severe physical or mental pain or suffering (othes
than pain or suffering incidental to lawful sanctions) upon another person within
his custody or physical control for the purpose of obtaining information or a
confession, punishment, intimidation, coercion, or any reason based on
discrimination of any kind.

18 U.S.C. § 2441(d)1)(A) (emphasis added). The War Crimes Act incosporates by reference the
definition of the term “severe mental pain or suffering” in 18 U.S.C. § 2340(2). See 18 Us.C

§ 2441(d)(2)(A)."* This Office previously concluded that the CIA's six proposed interrogation
techniques would not constitute torture under 18 U.S.C, §§ 2340-2340A. See Section 2340
Opinion. On the basis of new information obtained regarding the techniques in question, we
have reevaluated that analysis, stand by its conclusion, and incorporate it herein. Therefore, we
conclude that none of the techniques in question, as proposed fo be used by the CIA, constitutes
torture under the War Crimes Act. .

B.
The War Crimes Act defines the offense of “cruel or inhuman treatment” as follows:

The act of a person who commits, or conspires or attempts to commit, an act
intended to inflict severe or sérious physical or mental pain or suffering (other
than pain or suffering incidental to lawfu] sanctions), including serious physical
abuse, upon another person within his custedy or control.

18 U.S.C. § 2441(d)Y1)(B). Although this offense extends to more conduct than the torture
offense, we conclude for the reasons that follow that it does niot prohibit the six proposed
techniques as they are designed to be used by the CIA.

The CIT offense, in addition to prohibiting the “severe physical or mental pain or
suffering” covered by the torture offense, also reaches “serious physical or mental pain or

14 The torture offense in the War Crimes Act differs from section 2340 in two ways immaterial here. First,
section 2340 applies only outside the teritorial boundaries of the United States. The prohibitien on torture in the
War Crimes Act, by conlrast, would apply to activities, regardlesd of location, that occur in “the context of or axi

W,
i

association with” ap armed corglict “not of an jnteroational chargcter.” Second, to constitute torture under the
Crimes Act, an activity must be “for the purpose of obiaining information or a confision, punishment, intimidation,
coercion, or any reason based on discrimination of aay kind.” See 18 U.S.C. § 244 (EX{1XA); see also CAT Art. l{

(imposing 2 similar requirement for the treaty’s definition of tornwre), The activides thal we describe herein are “for
the purpose of obtaining information” and are undertaken “fu the context of or association with a Commeon Asticlerd
conflict,” so these new requirements would be satisfied hege.
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suffering.” In contrast to the torture offense, the CIT offense explicitly deﬁnes both of the two |
key terms—"serious physical pain or suffering” and “serious mental pain or suffering.” Before:
turning to those specific definitions, we consider the general structure of the offense, asthat .
structure informs the interpretation of those specific terms. i

First, the context of the CIT offense in the War Crimes Act indicates that the term !
“serious” in the statute is generally directed at a fess grave category of conditions than falls
within the scope of the torture offense. The terms are used sequentially, and cruel and inhuman:
treatment is generally understood to constitute a lesser evi) than torture. See, e.g., CAT A 16¢
(prohibiting “other crugl, inhuman, or degrading treatment or punishment which do not amount’
to torture”™) (emphases added). Accordingly, as a general matter, a condition would not :
constitute “severe physical or mental pain or suffering” if it were not also to constitute “serions !
physical or mental pain or suffering.” ' -1

Although it implies something Jess extreme than thie term “severe,” the term “serious™ °
still refers to grave conduct. As with the term “severe,” dictionary definitions of the term !
“serious™ underscore that it refers to a condition “of a great degree or an undesirable or harmful*
element.” Webster's Third Int'l Dictionary at 2081. When specifically describing physical pain,
“serious” has been defined as “inflicting a pain -or distress {that is] grievous.” Id. (explaining
that, with regard to paln, “serious” is the opposite of “mild”}. ,

.

That the term “serious” limits the CIT offense to grave conduct is reinforced by the
purpose of the War Crimes Act. The International Committee of the Red Cross (“ICRC™)
Commentaries describe the conduct prohibited by Common Article 3 as “acts which world
public opinion finds particularly revolting.” Pictet, gen. ed., Il Commentaries on the Geneva
Conventions 39 (1960), see also infra at 50 (explaining the significance of the ICRC
Commentaries in interpreting Common Article 3). Of the minimum standards of treatment ¢
consistent with humenity that Common Article 3 seeks to sustain, the War Crimes Act is directed
only at “grave breaches” of Common Article 3, See 18 U.S.C. § 2441(c)(3). Grave breaches oft
the Conventions represent conduct of such severity that the Conventions oblige signatories to

“provide effective penal sanctions” for, and to seatch for and to prosecute persons committing, -

such violations of the Conventions. See, e.g., "GPW™ Article 129. The Conventions themselves

in defining “grave breaches” set forth unambiguously serious offenses: “willfil killing, torture
or inhuman treatment, including biological experiments, willfully causing great suffering or
serious injury to body or heaith” GPW Art. 130. In this context, the term “serious” must not bé
read lightly. Accordingly, the “serious physical or mental pain or suffering” prohibited by the i
CIT offense does not include trivial or mild conditions; rather, the offense refers to the grave
conduct at which the term “serious” and the grave breach provision of the Geneva Conventions |
are directed.
Second, the CIT offense’s structure shapes our interpretation of its separate prohibitions ¢ i
against the infliction of “physical pain or suﬂ”m'mg" and “mental pain or suffering.” The CIT
offense, like the anti-torture statute, envisions two separate categones of harm and, indeed,
separately defines each term. As we discuss below, this separation is reflected in the i
requirement that “serious physical pain or suffering” involve the infliction of 2 “bodily injury.”
To permit purely mental conditions to qualify as “physical pain or suffering” would render the
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carefully considered definition of “serious mental pain or suffering” surplusage. Consistent with

the statutory definitions provided by Congress, wa therefore understand the structure of the CII‘
offense to irivolve two distinct categories of harm. :

The CIT offense largely borrows the anti-torture statute’s definition of mental painor .
suifenng Although the CIT offense makes two important adjustments to the definition, these :
revisions preserve the fundamental purpose of providing clearly defined circumstances under
‘which mental conditions would trigger the coverage of the statute. Extending the offense’s
coverage to solely mental conditions outside of this careful definition would be inconsistent with
this structure. Cf Section 2340 Opinion at 23-24 (concluding that mere mental distress is not
enough to cause “physical suffering” within the meaning of the anti-torture statute). We
therefore conchude that, consistent with the anti-torture statute, the CIT offense separately
proscribes physical and mental harm. We consider each in tum.

L
The CIT offense proscribes an act “intended to inflict . . . serious physical . .. painor !
suffering.” 13 U.S.C. § 2441{d)(1)(B). Unlike the torture offense, which does not provide an :
explicit definition of “severe physxcal pain or suffering,” the CIT offense includes a detailed
definition of “'serious physical pain or suffering,” as follows:

[Blodily injury that invoives-—— :
(i) a substantial risk of death; i
(ii) extreme physicai pain;
(iii) a bumn or physical disfigurement of a serious nature {other than cuts,
abrasions, or bruises); or
(iv) significant loss or impairment of the function of a bodily member,
organ, or mental faculty.”

Id § 2441(Q)Q2)D). i

I
In light of that definition, the physical component of the CIT offense has two core i
features. First, it requires that the defendant act with the intent to inflict 2 “bodily injury.”
Second, it requires that the intended “bodily injury” “involve” one of four effects or resulting
canditions,

J U

a4

As an initial matter, the CIT offense requires that the defendant’s conduct be intended to
inflict a “bodily injury.” The term “injury,” depending on context, can refer to a wide range of ;
“harm” or discomfort. See VII Oxford English Dictionary at 291. This is a term that draws ~ *
substantial meamng from the words that surround it. The injury must be “bodily,” which
requires the injury to be “of the body.” 1 Oxford English Dictionary at 353. The term “bodily™
distinguishes the “physical structure” of the human body from the mind. Dictionaries most
closely relate the term “bodily” to the term “physical” and explain that the word “contrasts with-
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mental or spiritual.” Webster's Third Int'l Dictionary 2t 245. Therefore, the term “bodily
injury” is most reasonably read to mean a physical injury to the body.”

As explained above, the structure of the CIT offense reinforces the interpretation of ‘
“bodily injury” to mean “physical injury to the body.” The term “bodily injury” is defining  *
“serious physical pain or suffering.” To permit wholly mental distress to qualify would beto
circumvent the careful and separate definition of the “serious mentat pain of suffering” that could
implicate the statute. In furtherance of this structure, Congress chose not to import definitions of

- “bodily injury” from other parts of title 18 (even while, as explained below, it expressly did so :
for the SBI offense). This choice reflects the fact that those ather definitions serve different
purposes in other statutory schemes—particularly as sentencing cohancements—and they
potentially could include purely mental conditions. The CIT offense differs from these other
criminal offenses, which provide “bodily injury” as an element but do not have scparate
definitions of physical and mental harm, ' For example, the anti-tampering statute defines i
“bodily injury” to include conditions with no physical component, such as the “impairment of |
the function-ofa . . . mental faculty.” 18U.S.C. § 1365(h)(4). If the definition in the anti-
tampering statute were to coptrol here, however, the bodily injury requirement would be
indistinct frora the required resulting condition of a significant impairment of the function of 2
mental faculty. See 18 U.S.C. § 1365(h)(4)(D). Thus, “bodily injury” must be construedina
manner consistent with its plain meaning and the structure of the CIT offense. Accordingly, we:
must look to whether the circumstances indlcate an intent to inflict a physical injury to the body;
when determining whether the conduct in question is intended to cause “serious physical pain oz
suffering.” _ ;

b _ !

Second, to qualify as serious physical pain or suffering, the intended physical injury to ;
the body must “involve” one of four resulting conditions. Only one of the enumerated conditiods
wmerits discussion in connection with sleep deprivation, or any of the CIA’s other proposed

}
i

13 a1 the close of the debate over the Military Commissions Act, Senator Wamer introduced a written |
colloquy between Senator McCain and himself, whesein they stated that they “do not betieve that the tem ‘bodily :
injury’ adds a separate requirement which rust be met for an act to constitute serious physical pain or suffering” :
152 Cong. Reo. $10,400 (Sept. 28, 2006). 'We cannot rely on this exchange (which was not voiced on the Senate .
floor) as it would render the term “bodily injury” in the statute whally superfluous, See, e.g., Duncan v. Walker, 533
U.S. 167, 174 (2001) (“[A] statute ought, upon-the whole, o be so construed that, if it can be prevenled, no clause, j
sentenoe, or word shall be supesfluous, void, or insignificant.”), Platt v. Union Pacific Ry. Co., 39 1).5. 48, 58
{1879) (“[L)egislation is presumed to use no superfluons words. Courts are to accord meaning, if péssible, to every
word in a statute.™).

i

[}
1€ hMany of those other criminal statutes expressly define “bodily injury”™ through cross-refefences to 18|
U.S.C. § 1365(h). See, «.g., 13 U.S.C. 5§ 37(a){1), 43(d)4), 113(®)(2), 111 1(E)(S), 1153(a), 1347,2119(2). A
provision under the United States Sentencing Guidelines, though similarly worded to the CIT offense inother ¢
respects, sepasately provides a specific definition of “bodily injury” and tius our interpretation of the term “bodily ;
injury” in the CIT offense does not extend to the construction of the tesn in the Guidelines. See U.8.5.G. § 1B1.1¢
Application Note M. :
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techniques: “the significant loss or impairment of the function of a bodily member, organ, or
mental faculty,”" ;
The condition requires a “loss or impairment.” Standing alone, the term “loss” requires a
“deprivation,” and the term “impairment” a “deterioralion,” here of three specified objects. Seet
Webster's Third Int’l Dictionary at 1338, 1131, Both of these terms, of their own force and
without modification, carry an implication of duration; the terms do not refer to merely

momentary conditions. Reinforcing this condition, Congress required that the “loss™ or

“impairment” be “significant.” The term “significant” implies that the intended loss or

impairment must be characterized by a substantial gravity or seriousness. And the term draws -
additional meaning from its context. The phrase “significant loss or impairment” is employed to
define “serious physical pain or suffering” and, more gencrally, the extreme conduct that would,
constitute a “grave breach” of Common Article 3. In reaching the level of seriousness called fos
in this context, it is reasonable to conclude that both duration and gravity are relevant. An ;
extreme mental condition, even if it does not last for a long time, may be deemed a “significant |
impairment” of a mental faculty. A less severe condition may become significant only if it has a
longer duration.

-

The text also makes clear that not all impairments of bodily “functions” are sufficient to!

implicate the CIT offense. Instead, Congress specified that conditions affecting three important:
types of functions could constitute a qualifying impairment: the functioning of a “bodily
member,” an “organ,” or a “mental faculty.” The meanings of “bodily member” and “organ” are
straightforward. For example, the use of the arms and the legs, including the ability to walk,
would clearly constitute a “function” of a “bodily member.” “Mental faculty” is  term of art in.
cognitive psychology: In that field, “mental faculty” refers to “one of the powers or agencies
.into which psychologists have divided the mind—such as will, reason, or intellect—and thraugh
the interaction of which they have endeavored to expiain all mental phenomenon.” Webster's
Third Int '] Dictionary at 844. As we explain below, the sleep deprivation tectinique can cause a
temporary diminishment in general mental acuity, but the text of the statute requires more than -
an unspecified or amorphous impairment of mental functioning. The use of the term “mental
faculty” requires that we identify an important aspect of mental functioning that has been

]
1

¥ The “substantial risk of death” condition clearly does not apply (o sleep deprivation or any of the CIA’s
other proposed techniques. None of the six technigues would involve an appreciably elevated risk of death, :
Medical personnel would determine for each detainee subject to interrogation that no contraindications exist for the
application of the technigues to that detgince. Moroover, CIA procedures roguire termination of a techrique when i
leads to conditions that increase the risk of death, even slightly. :

Qur Secfion 2340 Opinion makes clear that the “extreme physical pain” condition also does not apply hest.
See 18 U.5.C. § 243 d)(2)(D)(i1). There, we interpreted the term “severe physical pain™ in the torture statute 1o
mean “extreme physical pain.” /d ar 19 "“The use of the word *severe” in the statutory prohibition on wrture cleady
denotes a sensation or condition that is extrame in intensity and difficult to eadure.”); id {torture involves activities
“designed to inflict intense or exireme pain”). On the basis of ¢ur determination that the six techniques do not :
involve the imposition of “severe physical pain,” see id. at 22-24, 31-33, 35-39, we conclude that they also do not :
involve “extreme physical pain.” And, because no techniqus involves a.visible physical alteration or burn of any -
kind, the condition of “a bum or disfigurement of & serious nzture {other than cuts, abrasious, or bruises}” is also not

implicated. :
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impaired, as opposed to penmitting a general sénse of haziness, fat:gue or discomfort to prov:de
one of the required conditions for “serious physxcal pain or suffering.”

Read together, we can give discernable content to how mental symptoms would come to
constitute “Serious phys:cﬂ pam or suffering” through the fourth resulting condition. The
“bodily injury” provision requires the intent to inflict physical injury to zhe body that would be .
expccted to result in a significant loss or impairment of 2 mental facu!ty To constitute a

“significant loss or impairment,” that mental condition must display the combination of duration

and gravity consistent with a “grave breach” of the law of war. Finally, we must identify a .
discrete and important mental function that is lost or impaired. i
. i
The physical conditions that we understand are likely to be associated with the CIA’s !
proposed extended sleep deprivation technique would not satisfy these requirements. As an
initial matter, the extended sleep deprivation technique is designed to involve minimal physical -
contact with the detainee. The CIA designed the method for keeping the detzinee awake— -
primarily by shackling the individual in a standing position—in order to avold invasive physical
contact or confrontation between the detainee and CIA personnel. CLA medical personnel have |
informed s that two physical conditions are likely to result from the application of this
technique: Significant muscle fatigue associated with extended standing, and edema, that is, the
swelling of the tissues of the lower Jegs. CIA medical personnel, including those who have
observed the effects of extended sleep deprivation as employed in past interrogations, have
informed us that such conditions do not weaken the legs to the point that the detainee could no |
jonger stand or walk. Detainees subjected ta extended sleep deprivation remain able to walk
after the application of the technique. Moreover, if the detainee were to stop using his legs and :
to try to suppart his weight with the shackles suspended from the ceiling, the application of the ,
technique would be adjusted or terminated. The detainee would nrot be left to hang from the
shackles. By definition, therefore, the function of the detainee’s legs would not be significantly;
impaired—they would be expected to continue to sustain the detainee’s weight and enable him o
walk. :
Nor is simple edema alone a qualifying impairment. It is possible that dlinically i
significant édema in the lower legs may occur during later stages of the technique, and medical *
personnel would terminate application of the technique if the edema were judged to be
significant, i.e., ifit posed a risk to health. For example, if edema becomes sufficiently serious,
it can increase the risk of a blood clot and stroke. CIA medical personnel would monitorthe
detainee and terminate the technique before the edema reached that level of severity. Edema
subsides with only a few hours of sitting or reclining, and even persons with severe edema can
walk. The limitations set by the CIA to avoid clinically significant edema, and the continued

i
)
" To be sure, the CIT offense requires “bodily i injury that involves™ a significant impairment; it does not |
require a showing that the bodily injury necessarily eouse the fmpzirment The term “involves,” however, requires:
more than a showing of mere correlation. Rather, the “bodily injury” either must cause the impairment or have been
necessarily associated with the impairment. This reading of the statute Is necessary to preserve the staiute's
fundamental distinction between phiysical and mental harm. A bodily infury will not “brvolve” an impaisment
mexely on a showing of coincidence between the individual’s impairment and an unrelated physical condition.
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ability of the detaines to use his legs, demonstrate that the mild edema that can be expeated to
aceur during sleep deprivation would not constitute a “significant impairment” of the legs.

i

- 1

The mental conditions associated with sleep deprivation also are not “serious physical
pain or suffering.” To satisfy the “bodily injury” requirement, the mental condition must be :
traceable to some physical injury to the body. We understand from the CIA's medical experts i
and medical literasure that the mild hallucinations and diminished cognitive functioning that may
be associated with extended sleep deprivation arise largely from the general mental fatigue thatg
accompanies the absence of sleep, not from any physical phenomenon that would be associated!
‘with the CIA's procedure for preventing steep. These mental symptoms develop in far less
demanding forms of sleep deprivation, even where subjects are at liberty to do what they please!
but are nonetheless kept awake. We understand that there is no evidence that the onset of these:
mental effects would be accelerated, or their severity aggravated, by physical conditions that
may accompany the means used by the CIA to prevent sleep. !
H

Even if such diminished cognitive functioning or mild hallicinations were attributable t&
a physical injury to the body, they would not be significant impairments of the function of a
mental faculty within the meaning of the statute. The CIA will ensure, through monitoring and {
regular exapiinations, that the detainee does not suffer a significant reduction in cognitive :
functioning throughout the application of the technique. If the detainee were observed to suffer.
any hallucinations, the technique would be immediately discontinued. Por evaluating other.
aspects of cognitive functioning, at 2 minimum, CIA medical personnel would monitor the
detainee to determine that he is able to answer questions, describe his surroundings accurately, -
and recall basic facts about the world. Under thése circumstances, the diminishment of cognitive
functioning would not be “significant ™ :

In addition, CIA observations and other medical studics tend to confirm that whatever !
effect an cognitive function may occur would be short-lived. Application of the proposed sleep!
deprivation technique will be limited to 96 hours, and hallucinations or other appreciabie
cognitive effects are unlikely to occur until after the midpoint of that period. Moreover, we
understand that cognitive functioning is fully restored with one night of normal sleep, which
detainees would be permitted after 2pplication of the technique. Given the relative mildness of t
the diminished cognitive functioning that the CIA would permit 1o occur before the technique is
discontinued, such mental effects would niot be expected to persist for a sufficient duration to be
“significant."*

Pt 4 apee mmoay

¥ The techniques that we discuss hesein are of cource designed to persnade the detainee to disclose
infornation, which he would not otherwise wish to do. These techniques are not thereby directed, however, at
causing significant impainnent of the delaines’s will, arguably 2 “mental faculty.” Instead, the techniques ace
designed to alter assumptions that lead the detainee to exercise hils will in a particulas manner. In this way, the -
techniques are based on the presumption that the detainee’s will is functioning properly and that he wiil react to the
techniques, and the changed conditions, in  rational manner,

i

™ A final feature of “serious physical pain or suffesing” in the CIT offense is the addition of the phrase !
“including serious physical abuse.” See 18 U.S.C. § 2441(a)(2)(iv) (prohibiting the indliction of “severe or serious:
physical or mental pain or suffering . . . including serious physical abuse™). Congress provided “serious physical ,
i
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The CIT offense also prohibits the infliction of “serious mental pain or suffering,” under’;'
which purely mental conditions are appropriately considered. In the Section 2340 Opinion, we i
concluded that none of the techniques at issue here involves the intentional iraposition of “severe
mental pain or suffering,” as that term is defined in 18 U.S.C. § 2340. The CIT offense adopts *
that definition with two modifications. With the differences from section 2340 italicized,
“serious mental pain or suffering” is defined as follows:

. The serious and non-transitory mental harm (Which need not b
prolonged} caused by or resulting from— :

{A) the intentional infliction or threatened infliction of seriows physical
pain or suffering; '

{B) the administration or application, or threatened administration.or
application, of mind altering substances or other procedures calculated to disrupt
profoundly the senses or the personality;

(C) the threat of imminent death; or

(D) the threat that another person will imminently be subjected to death,
serious physical pain or suffering, or the administration or application of mind-
altering substances or other procedures calculated to disrupt profoundly the senses
or personality, ' oy

See 18 U.S.C. § 2441(d)(2)(E) (specifying adjustments to 18 U.S.C. § 2340(2)). '
None of these modifications expands the scope of the definition to cover sleep :
deprivation as employed by the CIA or any of the other proposed techniques. The CIT offense |
replaces the term “severe” with the term “serious™ throughout the text of 18 U.5.C. § 2340(2). -
The CIT offense also alters the requirement of “profonged mental harm™ in 18 U.S.C. § 2340(2),
replacing it with a requirement of “serious and non-transitory mental harm {(which need not be :
prolonged).” Nevertheless, just as with the definition in the anti-torture statute, the definition inf
1
abuse” ag an example of a category of harm that falls within the otherwise defined term of “serious physical pain of
suffering.” “Serious physical abuse™ therefore may be helpful in construing any ambiguity as to whether a particular
category of physical harm falls within the definition of “serious physical pain or suffering.” We donotfindit
relevant here, however, as the ferm “serious physical abuse” is directed at 2 category of conduct that does not occurt
in the CIA’s interrogation program. The word “sbuse” implies a patiem of conduc of somc sustained activity, .
although when the intended Ijury is particularly severe, the farm “abuse™ may be satisfied without such 2 pattem. Jt
also suggests an element of wronghulness, see, e.g., Webster s Third Intl Dictionary at 8 (defining abuse as an
“improper or incomrect use, an application 1% 2 wrong or bad purpose™), and would not tend to cover justified
physical contact. While the C1A uses some “corrective techniques™ that involve physical contact with the detainees
the CLA has stated that they are used to upset the detaines’s expeciztions and {0 regain his attention, and they would
not be used with an intensity or frequency to canse significant physical pain, much less to consfitute the tpeof

. beating implied by the terms “serious physical abuse.”

1
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the CIT offenrse requires one of four predicate acts or conditions to resuit fn or cause mental
harm, and only then is it appropriate to evaluate whether that harm is “serious and non-

‘transitory.” See Section 2340 Opinion at 24-26. Three of those predicate acts or conditions are!

not jmplicated here. Above, we have concluded that none of the techniques involves the
imposition of “serious physica! pain or suffering.” The techniques at issue here also do riot
involve the “threat of imminent death,” see supra at n.17, the threatened infliction of serious
physical pain or suffering, o threats of any kind to persons other than the detainee.”

The only predicate act that requires a more extended analysis here is “the administraﬁonf
or application , . . of mind altering substances or other procedures calculated to disrupt :
profoundly the senses or the personality,” The text of this predicate act is the same as in 18
U.5.C. § 2340(2)(B). ;

In owr Section 2340 Opinion, we placed substantial weight on the réquirement that the |
procedure “disrupt profoundly the senses,” explaining how the requirement fimits the scope of
the predicate act to particularly extreme mental conditions. We acknowledged, however, that a
hallucination could constinite a profound disruption of the senses, if of sufficient duration, Id.
at 39. Nevertheless, it is not enongh that a profound disruption of the senses may ocour during ;
the application 0f a procedure. Instead, the statute requires that the pracedure be “caleulated” to
cause a profound disruption of the senses. See Webster ‘s Third Int'! Dictionary at 315 (defining
“calculated” as “planued or conirived so as fo accomplish a purpose or to achieve an effect.
thought out in advance”) (emphasis added). This requirement does not license indifference to

- conditions that are very likely to materialize, But we can refy on the CIA’s reactions to i

conditions that may occur to discern that a procedure was not “calculated” to bring sbouta
proscribed result. CIA medical personnet would regularly monitor the detainee according to
accepted medical practice and would discontinue the technique should any hallucinations be

* It is truc that the detainees are unlikely to be aware of the limitztions imposed upen CIA intervogators
under their interrogation plan, A detaines thus conceivably could fear that if he does not cooperate, the ClA may |
escalate the severity of its imterrogation methods or adopt techniques that would amount € “serious physical pain or
suffering,” That the detainee may harbor such fears, however, docs not mean that the CIA interrogalors have issued
3 legal "threal” The federal courts have mada clear that an indvidual issues a “threat” only if the reasonable
observer would regard his words or deeds as a “serious axpression of an intention to inflict badily harm.” United
States v. Miichell, 812 F.2d 1250, 1255 (9t Cir. 1987), see also United States v, Zavrel, 384 F.3d 130, 136 (34 Cir.
2004) (same); United States v. Sovie, 122 F.3d 122, 125 (24 Cir. 1997) (further roquiring a showing that, “on [the -
threat's) face and in the circumstances to which itis made, it is so unequivocal, enconditional, immediate and
specific as (o the person threatened, as to convey 8 gravity of purpose and imiminent prospect of execution™)
(internal quotation omitted); see generally 4 Whearton's Criminal Law § 462 {1 5th ed. 1996} (1o constitute 2 threal,-
“the test is not whether the victim feared for his lfe or believed he was In danger, but whether he was actually in
danger,” presumably due to the intention of the defendant to canry ot the proseribed acts). CIA interrogators do not
tell the detainee that, absent cooperation, they will inflict conduct that would rise (o the level of “serious physical
pain or suffering.” Nor do they engage in suggestive physical acts tha! indicate that “serious physical pain or
suffering” will ensue. Prosser and Keston, The Law of Torts, § 10, at 44 (5th ed. 1934) (actionable non-verbal
threats occur “when the defendant presents a weapon in such a condition or manner as to indicate that it may
immediately be made ready for use™), Absent any such affirmative conduct by the CIA, the detainee’s general
uncenainty over what might come aext would not satisfy the legal definition of “threat”
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diagnosed. Such precautions demonstrate that the technique would not be “calculated” to
produce hallucinations.” i

Whether or not a hallucination of the duration at issue here were to constitute a profound
disruption of the senses, we have concluded that the hallucination would not be long enough to
constitute “prolonged mental harm” under the definition of “severe mental pain or suffermg“ ing
the anti-torture statute. Section 2340 Opinion at 39-40. The adjustment to this definition in the .
CIT offense—replacing “prolonged mental harm” with “serious and non-transitory mental harm
(which need not be prolonged)”—does not reach the sleep deprivation technique, The :
modification is a refocusing of the definition on severity—some combination of duration and -
intensity—instead of its prior reliance on duration alone. The new test still excludes mental ;
harma that is “transitory.” Thus, mental harm that is “marked by the quality of passing away,” is:
“of brief duration,” or “last[s] for minutes or seconds,” see Webster’s Third Int'l Dictionary at -
2448-49, cammot qualify as “serious mental pain or suffering.” Also relevant is the text’s
negation of a reguirement that the mental harm be “prolonged.” 18 U.S.C. § 2441(d)}(2)(E)
(providing that the mental harm that would constitute “serious physical pain or suffering” “need
not be prolonged™). i

These adjustments, however, do not eliminate the inquiry into the duration of mental

barm. Instead, the CIT offense separately requires that the mental harm be “serious.” Aswe |-

explained above, the term “serious” does considerable work in this contexd, as it seeks to
describe conduct that constitutes 2 grave breach of Common Article 3—conduct that is
universally condemmed. The requirement that the mental harm be “serious” directs us to
appraise the totality of the circumstances. Mental harm that is particularly intense need not be
long-lasting to be serious. Conversely, mental harm that, once meeting a minimum level of
intensity, is not as extreme would be considered “serious” only if it continued for a long period -

of time. Read together, menta) harm cenainly “need not be prolonged” in al circumstances to a

constitute “serious mental pain or suffering,” but certain milder forms of mental effects would
need to be of a significant duration to be considered “serious.” For the same reasons that the
short-fived hallucinations and other forms of diminished cognitive functioning that may occur
with extended lack of sleep would not be “significant impairments of a mental faculty,” such
mental conditions also would not be expected to result in “serious mental harm.” Again, cruciali
to our analysis is that CIA personnel will intervene should any hallucinations or significant’
declines in coguitive functioning be observed and that any potential hallucinations or other forms

~of diminished cognitive functioning subside quickly when rest is permitted. ;
!

-

* In determining that sleep deprivation would not be “calculated 10 disrupt profoundly the senscs,” we alsg
find [t relevant that the CIA would not employ this technique 1o confuse and to disorient the detainee so that ke :
might inadvertently disclose information. Indeed, secking to cause the detaines to hallncinate or otherwise to
become disoriented would be counter to CIA'S goal, which is to gather accurate intelligence. Rather, CIA
interrogators would employ slecp deprivation to wear down the detaines’s resistance and to secure his agreement to
talk in return for permitting him to sleep, Fatigue also reduces the detzinee’s confidence in his ability to lie
convincingly and thus suggests to the detaines that the only way of oblaining sleep is to agree to provide accurate
Information. Onca they have sscured that agresment, {plerogators generally wonld stop the technique, permit the
detainee to rest, and then continue the questioning when he #s rested and in a betier posilion to provide more
accurate and complete information, )
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The third offense at issue is “intentionally causing serious bodily injury.” 18 US.C.
§ 2441(d)(1)(F). The Act defines the SBI offense as follows: “The act of a person who
intentionally causes, or conspires or attempts to cause, serious bodxly mjury to one ar more
persons, including lawful combatants, in violation of the faw of wer.” % The War Crimes Act
borrows the definition of “sericus bodily injury” directly from the federal assauit statute, 18
U.S.C. § 113, See 18 U.S.C. § 2441(d)(2)(B). The federal assault statute, in turn, incorporates |
by reference the definition of “serious bodily injury” in the federal anti-tampering statute. See 13
USC. § 113(b){2) The anti-tampering statute states that: ;

[T]he term “serious bodily injury” means bodily injury which involves— t
(A) a substantial risk of death;
(B) extreme physical pain; i
(C) protracted and obvious disfigurement; or
(D) protracted loss or impairment of the functions of a bodily member,
organ, or mental faculty.

18 U.S.C. § 1365(h)(3). Three of these resulting effects are plainly not applicable to the !
techniques under consideration here. As explained above, the techniques involve neitheran -
appreciably elevated risk of death, much less a substantial risk, nor the imposition of extreme
physical pain, nor a disfigurement of any kind. Indeed, no technigue is administered until
medical personnel have determined that there is no medical contraindication to the use of the
technique with that particular detainee. For reasons we explain below, sleep deprivation also
does not lead to “the protracted loss or impairment of the functions of a bodily member Organ, !
or mental faculty,” .

This Office has analyzed a similar term in the context of the sleep deprivation technique | i
before. For example, we determined that the mild hallucinations that may occur dusing extended
sleep deprivation are not "prolonged " Section 2340 Opinion at 40. -Both the term “prolonged™
and the term, "prctracted“ require that the condition persist for a significant duration, We were -
reluctant to pinpoint the amount of fime a condition must Jast to be “prolonged.” Nevertheless, '
judicial determinations that mental harm had been “prolonged™ under a similar definition of
torture in the Torture Victim Protection Act, 28 U.S.C. § 1350 note, involved mental effects, |
mcludmg post-traumatic stress syndrome, that had persisted for months or years after the events;
in question. See Mehinovic v. Vuckovic, 198 F. Supp. 2d 1322, 1346 (N.D. Ga. 2002) (relying on
the fact that “each plaintiff continues to suffer long-term psycho}ogcai harm as a result of the
ordeals they suffered” years after the alleged torture in determining that the plaintiff experienced

“prolonged mental harm™); Sackie v. Ashcraft, 270 F. Supp. 2d 596, 601-02 (E.D. Pa. 2003)

" The SBI offense requires 25 an element tha the conduct be “in violation of the law of war.” There are i
certain matters that this requirement places beyond the reach of the SBI offense. If, for example, 2 memberof an
armed force enjoying combatant immunity wert to cause serious bodily i m;u:)' on the battiefield pursuant { o
legitimate roilitary cperations, the SBI offense would not apply. The impositon of “serious bodily injury™ an those
in custedy in Certain circomstances, such as to prevent escape, would alss not viclate the law of war. See, e.2..

GPW An. 42
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(holding that victim suffered “prolonged mental harm™ when he was forcibly drugged and
threatened with death over a period of four years).?* By contrast, at least one court has held that
the mental trauma that occurs over the course of one day does not constitute “prolonged mental
harm.” Villeda Aldana v. Fresh Del Monte Produce, Inc., 305 F. Supp. 2d 1285, 1294-95 (S:D.
Fla. 2003) ¢holding that persons who were held at gunpoint overnight and were threatened with
death throughout, but who did not allege mental harm extending beyond that period c?f lime, Itad .
not suffered “prolonged mental harm™ under the TVPA). Decisions interpreting “serious bocﬁly :
injury” under 18 U.S.C. § 1365(h)(3) embrace this interpretation. See United States v. Spinelli,
352 F.3d 48, 59 (2d Cir. 2003) (explaining that courts have looked to whether victims “have ;
suffered from lasting psychological debilitation” persisting long after a traumatic physical injury -
in determining whether a “protracted impairment” has occurred); United States v. Guy, 340F.3d .
655 (8th Cir. 2003) (holding that persistence of post-traumatic stress syndrome more than one
year after rape constituted a “protracted impairment of the function of a . , . mental faculty™);
United States v. Lowe, 145 F.3d 45, 53 (Ist Cir. 1998) (looking to psychological care ten months °

after an incident as evidence of a “protracted impairment™). In the absence of professional P

psychological care in the months and years after an incident causing bodily injury, courts have
on occasion turned away claims thaf even extremely violent acts caused a “protracted .
impairment of the function of a . . . mental faculty.” See, e.g., United States v. Rivera, 83 F.3d
542, 548 (1st Cir. 1996) (overturning sentencing enhancement based on a “protracted
impairment” when victim had not sougiit counseling in the year following incident). Thus,
whether medical professionals have diagnosed and treated such a condition, after these
techniques have been applied, is centainly relevant to determining whether a protracted
impairment of a mental faculty has occurred 2

< |
Given the CIA's 96-hour time limit on continuous sleep deprivation, the hours between |
when these mental conditions could be expected to develop and when they could become of a

severity that CIA personnel terminate the technique would not be of sufficient duration to satisfy;

the requirement that the impairment be “protracted.” This conclusion is reinforced by the i
medical evidence indicating that such conditions subside with one night of normal sleep.

* We have no occasion in this opinion to determine whether the intentional infliction of post-traumatic
stress syndrome would violate the SBI offense. CIA's experiences with the thirty detainees with whom enhanced
techniques have been used in the past, as well as information from military SERE aining, suggest that neither the
sleep deprivation technique, nor any of the other six enhanced techaiques, is fikely to cause post-traumatic stress
syndrome. CIA medical personnel have examined thess detainees for sigms of post-traumatic stress syndrome, and
nono of the detainees has besn diagnosed to suffer from it,

T e e v———

: * There is also 2 question about the meaning of “bodily injury™ in the $B1 offenss. As explained above, -
the broader ani-ampering statute definss the term “bodily injury™ such that any “impairmeat of the function of

a. .. mental faculty” waild qualify as a bedily injury. 18 US.C. § 1365(h)(4). If this were the governing ,
definition, no physical injury to the body would be required for one of the specified conditions to constitute “serious
badily injury.” There are seasons to belisve that incorporating this definition of "bodity jnjury” into the SBI offense
is not warranted. Nevertheless, whether a “bodily injury” invalving a physical condition is required for the SBI

offense is not a matter we must address here becauss none of the tectmigues at issus wounld imnplicate any of the four
conditions required under the definition of “serious bodily injury,” even in the absence of any separate physical

injury requirement,
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Our analysis of the War Crimes Act thus far has focused on whether the application of ar
proposed interrogation technique—in particular, exteaded sleep deprivation—creates physical or
mental conditions that cross the specific thresholds established in the Act. We have addressed :
questions of combined use before in the context of the anti-torture statute, and oongh.nded there :
that the combined use of the six techniques at issue here did not result in the imposition of
“extreme physical pain.” Memorandum for John A. Rizzo, Senior Deputy General Counsel,
Central Intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney
General, Office of Legal Counsel, Re: Application of 18 U.S.C. §§ 2340-23404 to the Combined
Use of Certain Technigues in the Interrogation of High Value al Qaeda Detainees (May 10, -
2005). This conclusion is important here because “extremie physical pain” is the specified pain ;
threshold for the CIT offense and the SBI offense, in addition to the torture offense. See 18 ;
U.s.C. §§ 2441(d)(2)(D)(2), 113(®)(2)(B). With regard to elements of the War Crimes Act
concemning “impairments,” CLA observations of the combined use of these techniques donot
suggest that the addition of other techniques during the application of extended sleep deprivation
would accelerate or aggravate the cognitive diminishment associated with the technique so as tg
reach the specified thresholds in the CIT and SBI offenses. Given the particularized elements set
forth in the War Crimes Act, the combined use of the six techniques now proposed by the CIA
would not violate the Act

T
}
E. _ i
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The War Crimes Act addresses conduct that is universally condemued and that
constitutes grave breaches of Common Article 3, Congress enacted the statute to declare our
Nation's commitment to those Conventions and to provide our personnel with clarity as to the
boundaries of the criminal conduct proscribed under Common Article 3 of the Geneva :
Conventlons. For the reasons discussed above, we conclude that the six techniques proposed for
use by the CIA, when used in accordance with their accompanying limitations and safeguards, do
not violate the specific offenses established by the War Crimes Act. -

For the reasons discussed in this Part, the proposed mterrogat:ou techniques also are '
consistent thh the Detainee Treatment Act. ;
A i
s’
The DTA requires the United States to comply with certain constitutional standards in the
treatment of all persons in the custody or control of the United States, regardless of the i
nationality of the person or the physical location of the detention. The DTA provides that “[n}o
individual in the custody or under the physical control of the Unitcd States Government,
regardless of nationality or physical location, shall be subject to cruel, inbuman, or degrading ;
treatment or punishment.” DTA § 1403(a). The Act defines “cruel, inhuman, or degrading
treatment or punishment” as follows:

xorecre T I 0w
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In this section, the term “cruel, inhuman, or degrading treatment ar punishment”
means the cruel, unusual, and inhumane treatment or punishment prohibited by
the Fifth, Eighth, and Fourteenth Amendments to the Constitution of the United
States, as defined in the United States Reservations, Declarations and
Understandings to the United Nations Convention Against Torture and Other
Forms of Cruel, Inhuman or Degrading Treatment or Punishment done at New

York, December 10, 1984 :
DTA § 1403(d).*® Taken as a whole, the DTA imposes a statutory requirement that the United {
States abide by the substantive constitutional standards applicable to the United States under its-.
reservation to Article 16 of the CAT in the treatment of detainees, regardless of location or
citizenghip. _ )
_ |
The change in law brought about by the DTA is significant. By its own terms, Article 16f
of the CAT applies only in “territory under [the] jurisdiction” of the signatory party. In addition)
the constitutional provisions invoked in the Senate reservation to Article 16 generally do not
apply of their own force to aliens outside the tervitory of the United States. See Jolmson v.
Eisentrager, 339 U.S, 763, 782 (1950); United States v. Verdugo-Urquidez, 494 U.8, 259, 269 :
(1990); see also United States v. Belmont, 301 U.S. 324, 332 (1937); United States v. Curtiss-
Wright Export Corp., 299 U.S. 304, 318 (1936). Thus, before the enactment of the DTA, United
States personnel were not legally required to follow these constitutional standards outside the
territory of the United States as 1o aliens. Nevestheless, even before the DTA, it was the policy -
of the United States to avoid cruel,.inhuman, or degrading treatment, within the meaning of the :
-U.S. reservation to Article 16 of the CAT, of any detainee in U.S. custody, regardless of location
or mationslity. See supraatn.1. The purpose of the DTA was to codify this policy into statute. ;

B, : f
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Although United States obligations under Article 16 extend to “the cruel, unusual and

inhumane treatment or punishment prohibited by the Fifth, Eighth, and/or Fourteenth :
Amendments to the Constitution of the United States,” only the Fifth Amendment is directly

relevant here. The Fourteenth Amendment. provides, in relevant part: “No State shall . . . |

deprive any person of life, liberty, or property, without due procass of law.” (Emphasis added.)!

This Amendment does not apply to actions taken by the federal Government. See, e.g., San

* The purpose of the U.S. reservation to Article 16 of the Convention Against Torfitre was to provide clads
, meaning to the definition of “cruel, inhoman, or degrading” tregtmeat or praishment based oo United States law,
particulasly 1o guard against any expansive interpretatian of “degrading” under Asticle 16, See Summary and ;
Analysis of the Convention Against Tortwre and Other Cruel, Inhuman or Degrading Treatment or Punishment, i -
S. Treaty Doc. No. 100-20, at 15-16 ("Executive Branch Summary and Analysis of the CAT"); S. Exec. Rep. 101-.
30, Convention Againsit Torturz and Other Cruel, Inhuman or Degrading Treatment or Punishment at 2526 (Avg."
30, 1990). The reservation “construes the phrase to bé coextensive with the constitutional gusrantees against cruel;
unusual, and inhumane tieatment” Executive Branch Summary and Analysis of the CAT a1 15; S, Exec, Rep, 101-30
at25. Accordingly, the DTA does not prohibit all "degrading” behavior in the ordinary sense of the term; instead, -
the prohibition extends “only insofar as” the spetified constitutional standards. 136 Cong. Rec. 36,198 (1950).
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Francisco Arts & Athletics, Inc. v. United States Qbympic Comm., 483 U.S. 522, 542n.21
(1987); Bolling v. Sharpe, 347 U.S. 497, 498-99 (1954).

"3
The Eighth-Amendment prohibits the infliction of “cruel and unusual punishments.” As |
the Supreme Court repeatedly has held, the Eighth Amendment does not apply until there has
been a “formal adjudication of guilt.” See Bell v. Wolfish, 441U.5. 520, 535 n.16 {1979), :
Ingraham v. Wright, 430 U.S. 651, 671 n.40 (1977); see also Inre Guantanamo Deaince Cases,’
355 F. Supp. 2d 443, 480 (D.D.C. 2005} (dismissing detainees’ Eighth Amendment claims _
because “the Eighth Amendment applies only after an individual Is convicted of 8 crime”). The i
limited applicability of the Eighth Amendment under the reservation to Article 16 was expressly
tecognized by the Senate and the Executive Branch during the CAT ratification deliberations: -
1
The Eighth Amendment prohibition of cruel and unusual punishment is, of the !
three {constitutional provisions cited in the Senate reservation], the most fimited ;
in scope, as this amendment has consistently been interpreted as protecting only
“those convicted of crimes.” Ingrakam v. Wright, 430 U.S. 651, 664 (1977). The :
Eighth Amendment does, however, afford protection against torture and ill- :
treatment of persons in prison and similar situations of criminal punishment.

Summary and Analysis of the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, in §. Treaty Dos, No. 100-20, at 9 (emphasis added)
(*Executive Branch Summary and Analysis of the CAT"). Because none of the high value
detainees on whom the CIA might use énhanced intenogation techniques has been convicted of .
any crime in the United States, the substantive requirements of the Eighth Amendment are not
directly relevant here.” :
{
The Due Process Clause of the Fifth Amendment forbids the deprivation of “life, tiberty,i
or property without due process of law.” Because the prohibitions of the DTA are directed at
“treatment or punishment,” the Act does not require application of the procedural aspects of the :
Fifth Amendment. The DTA provides for compliance with the substantive prohibition against
“cruel, inhuman, or degrading treatment or punishment” as defined by the United States i
reservation to Article 16 of the CAT. The CAT recognizes such a prohibition to refer to sevious,
abusive acts that approach, but fall short of, the torture elsewhere prohibited by.the CAT. See
CAT Art. 16 (prohibiting “other cruel, inhuman, or degrading treatment or punishment which do
not amount to torture”). The term “treatment” therefore refers to this prohibition on substantive,
conduct, not to the process by which the Government decides to impose such an outcome. The .
addition of the term “punishment” likewise suggests a focus on what ections or omissions are

¥ This is not to say that Eighth Amendment standards are of no importance i applying the DTA to pre-
conviction interrogation practices, The Supreme Cowrt has made ctear that freatment amouating to punishment
without a trial would violate the Dus Process Clause. See United Statesv. Solerno, 481 U.S. 739, 74647 (1987);
City of Revera v. Mass. General Hosp., 463 1.5, 239, 244 (1983); Wolfish, 441 U.S. 2t 535-36 & nn.16-17. ’
Treatment amounting to “cruel and unusual punishement” rnder the Eighth Amendntent also may constitute

prohibited “punishment” under the Fifth Amendmerd. Of course, the Constitution does not prokibis the imposition:

of certzin sanctions on detainess who violate adminisirative rojes while lanfully detained. See, e.g., Sandin v.
Connor, 5150.5. 472, 484-85 (1995).
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ultimately effected on a detainee—not upon the process for deciding to impos? those outcomes. :
Cf. Guitierrez v, Ada, 528 U.S. 250, 255 (2000} {observing that the interpretation of a statutory
term “that is capable of many meanings” is often influenced by the words that surround it).
Moreover, the DTA itself includes extensive and detailed provisions dictating the process to be :
afforded certain detainees in military custody. See DTA § 1405. Congress’s decision 10 specify
~detailed procedures applicable to particular detainees cannot be reconciled with the aotion that
the DTA was intended simultaneously to extend the procedural protections of the Due Process
Clause generally to all detainess held by the United States. i

Rather, the substantive component of the Due Process Clause governs what types of
treatment, including what forms of interrogation, are permissible without trial and conviction.
This proposition is one that the Supreme Court confirmed as recently as 2003 in Chavez v.
Martinez, 538 U.S. 760 (2003). See id. at 779-80, id. at 773 (plurality opinion}; id. at 787
(Stevens, ., concurring in part and dissenting in part). Further reinforcing this principle, a i
majority of the Justices recognized that the Self-Incrimination Clause—instead of proscribing
particular means of interrogating suspects—only prohibits coerced confessions from being used -
to secure a criminal conviclion. See Chavez, 538 10.8. at 769 {plarality opinion, joined by four
Justices) (“[M]ere coercion does not violate the text of the Self-Incrimination Clause absent use i
of the compelled statement in a criminal case against the witness.™); id. at 778 (Souter, J.,
concurring in the judgment) (rejecting the notion of a “stand-alone violation of the privilege
subject to compensation” whenever “the police obtain any involuntary self-incriminating _
statement”). f

In this regard, substantive due process protects against interrogation practices that’ !
“shockf) tha conscience.” Rochin v, California, 342 'U.S. 165, 172 (1952); see also County of °
Sacramento v. Lewis, 523 U.S. 833, 846 (1998) (“To this end, for half a century now we have
spoken of the cognizable level of executive abuse of power as that which shocks the
conscience.”).”® The shocks-the-conscience inquiry does not focus on whether the interrogation .
was coercive, which is the relevant standard for whether a statement would be admissible in ;
court. See Malloy v. Hogan, 3718 U S. 1,7 (1964) ("Under [the Self-Incrimination Clause], the -
constitutional inquiry is not whether the conduct of the state officers in obtaining the confession -
was shocking, but whether the confession was free and voluntary.”). Instead, the “relevam .
liberty is not freedom from unlawful interrogations but freedom from severe bodily or mental
harm inflicted in the course of an interrogation.™. Wilkins v, May, 872 F.2d 190, 195 (7th Cir.
1989) (Posner, 1.). In order to cross that “high” threshold in the law enforcement context, there
must.be “misconduct that a reasonable person would find so beyond the norm of proper police

* It bas been widely and publicly recognized that the Fifth Amendment’s “shocks the conscience” test
supplies the legat standard applicable to the interrogation of suspected terrorists tegarding fisture iesrorist attacks, !
pursuant to the U.S. reservation to Article 16 of the CAT and thus the DTA. This conclusion was reached, for
example, by a bipartisan group of legal scholars and policy , chaired by Phillip Heymarm, Deputy Atforney -
General during the Clinton Administration, See Long Term Legal Strategy Project for Preserving Securityand |
Democratic Freedoms in War on Terrorism 13 (Harvard 2004), The Department of Justice also publicly announced
this pant of its interpretation of Article 16 in congressional estimony, prior to the enactmtot of the DTA. See ’
Prepared Statement of Patrick F, Philbin, Associate Deguty Attorney General, before the Permanent House Sefect
Commirtes on Intelligence, Treatment &f Detainees In the Globo! War on Terror (July 14, 2004), .
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procedure as to shock the conscience, and that is calculated to induce not merely momentary fear
or anxiety, but severe mental suffering,” Id. l

As we discuss in more detail below, the “shocks the conscience”™ test requires a balancing
of interests that leads to a more flexible standard than the inquiry into coercion and voluntariness
that accompanies the intraduction of statements at a criminal trial, and the govesnmental interests
at stake may vary with the context. The Supreme Coust has long dnstmgmshed the government :
interest in ordinary law enforcement from the more compelling interest in safeguarding national!
security. In 2001, the Supreme Court made this distinction clear in the due process context: The
government interest in detaining illegal aliens is different, the Court explained, when “appl(ied]!
narrowly to a small segment of particularly dangerous individuals, say, suspected terrorists.”
Zadvydas v. Davis, 533 U.S. 678, 691 (2001). This proposition is echoed in Fourth Amendment
jurisprudence as well, where “special needs, beyond the nosmal need for law enforcement,” can:
justify warrantless or even suspicionless searches. Vernonia School Dist. 47 v. Acton, 515 U.S.
646, 653 (1995). In this way, “the [Supreme] Court distinguishe[s] general crime control
programs and those that have another paticular purpose, such as protection of citizens against -
special hazards or protection of our borders.” Tnre Sealed Case, 310 F.3d 717, 745-46 (For.
Intel. Surv. Ct. Rev. 2002). Indeed, in one Fourth Amendment case, the Court observed that -
while it would not “sanction {automobile] stops justified only by the general interest in crime
control,” a “roadblock set up to thwart an imminent terrorist attack” would present an entirely .
different constitutional question, Indianapolis v. Edmond, 531 U.8. 32, 44 (2600). :

e

C.

Application of the “shocks the conscience” test is complicated by the fact that there are !
relatively few cases in which courts have applied that test, and these cases invalve contexts and1
interests that differ significantly from those of the CIA interrogation program. The Courtin
County of Sacramento v. Lewis emphasized that there is “no calibrated yard stick™ with which to
determine whether conduct “shocks the conscience.” 523 U.S. at 847. To the contrary, “[r]r.xies£
of dus process are not . . . subject to mechanical apphcatmn in unfamiliar temitory.” /d. at 850.°
A claim that govemment conduct "shocks the conscience,” therefore, requires “an exact analysis
of circumstances.” Jd. The Court has explained: :

The phrase [due processof law] formuiates a concept less rigid and more fluid

than those envisaged in other specific and particular provisions of the Bill of

Rights. Its application is less a matter of rule. Asserted denial is to be tested by

an appraisal of the totality of facts in a given case. That which may, in one

setting, constitute a denial of fundamentat fairness, shocking 1o the universal

sense of justice, may, in other circumstances, and in light of other considerations, )
fall short of such a denial. i

Id. at 850 (quoting Betts v. Brady, 316 U.S. 455, 462 (1942)); Robertson v. City of Plano, 70 1
F.3d 21, 24 (5th Cir. 1995) (“Tt goes without saying that, in determining whether the ;
constitutional line has been crossed, the claimed wrong must be viewed in the context in which it
occurred.”). In evaluating the techniques in question, Supreme Court precedent therefore
requires us to analyze the circumstances underlying the CIA interrogation program—Ilimited to -
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high value terrorist detainees who possess intelligence critical to the Global War ont Terror—and
this clearly is not a context that has arisen under existing federa) court precedent, ,

In any context, however, two general principles are relevant for determining whether  ;
- executive canduct “shacks the conscience.” The test requires first an inquiry into whether the :
conduct is “arbitrary in the constitutional sense,” that is, whether the conduct is prfaportionate to.
the government interest involved. See Lewis, 523 U.S. at 846. Next, the test requires
consideration of whether the conduct is objectively “egregious” or “outrageous” in light of
traditional executive behavior and contemporary practices. See id at 847 n.8. We consider each
element in tumn, i
|
1
1

1

Whether government conduct “shocks the conscience™ depends primarily on whether the.
conduct is “arbitrary in the constitutional sense,” that is, whether it amounts to the “exercise of -
power without any reasonable justification in the service of a legitimate governmental i
objective.” Id, 523 U.S, at 846 (internal quotation marks.omitted). “[Clonduct intended to
injure in some way unjustifiable by any government interest is the sort of official action most
likely to rise to the conscience-shocking level,” although deliberate indifference 1o the risk of
inflicting such unjustifiable injury might also “shock the conscience.” /d. at 849-51, The .
“shocks the conscience” test therefore requires consideration of the justifications underlying such
conduct in determining its propriety.

!

Thus, we must look to whether the relevant conduct furthers a government interest, and fo
the nature and importance of that interest, Because the Due Process Clause “lays down [no] . . }
categorical imperative,” the Court has “repeatedly held that the Government’s regulatory interest
in community safety cén, in appropriate circumstances, outweigh an individual’s liberty
interest.” United States v. Salerno, 481U.8. 739, 748 (1987). -

¥

Al'Qaeda's demonstrated ability to faunch sophisticated attacks causing mass casuafties !
within the United States and against United States interests worldwide and the threat to the
United States posed by al Qaeda’s continuing efforts to plan and to execute such attacks
indisputably implicate a compelling governmental interest of the highest order. “It is ‘obvious :
and unarguable’ that no governmenta) interest is more compelling than the security of the

Nation.” Haig v. Agee, 453 U.S, 280, 307 (1981) (citations omitted); see also Salerno, 481 U.S,
at 748 (noting that “society’s interest s at its peak” “in times of war or insurrection™). The CIA:
interrogation program—and, in particular, its use of enhanced interrogation techniques—is i
- Intended to serve this paramount interest by producing substantial quantities of otherwise
unavailable intelligence. The CIA believes that this program “has been a key reason why al-
Qa'ida has failed 10 Jaunch a spectacular attack in the West since 11 September 2001.” .
Memorandum for Steven G. Bradbury, Pri cipal Deputy Assistant Attorney General, Office of :
Legal Coungel, ﬁom Chief, Legal Group, DCI Counterterrorist Center,
Re: Effectiveness of the CI4 Counterinte igence Interrogation Techniques at 2 (Mar. 2, 2005) :
(“Effectiveness Memo™). We understand that use of enhanced techniques has produced ;
significant intelligence that the Government has used to keep the Nation safe. As the President ;
explained, “by giving us information about terrorist plans we could not get anywhere else, the -
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program has saved innocent lives.” Addréss of the President, East Room, White House,
September 6, 2006. '

!
For example, we understand that enhanced interrogation techniques proved particularly i

trucial in the interrogations of Khalid Shaykh Muhammad and Abu Zubaydah. Before the CIA
used enhanced techniques in interrogating Miuhammad, he resisted giving any information abouit
future attacks, simply waming, “soon, you will know.” As the President informed the Nation irj
his September 6th address, once enhanced techniques were employed, Muhammad provided
information revealing the “Second Wave,” a plot to crash a hijacked airliner into the Library
‘Tower in Los Angeles—the tallest building on the West Coast. Information obtained from
Muhammad led to the capture of many of the al Qaeda operatives planning the attack, t

building and to detonate 2 radiological bomb in Washington, D.C. The techniques have revealeg
plots to blow up the Brooklyn Bridge and to release mass biological agents in our Nation's
largest cities. |

United States military and intelligence operations may have degraded the capabilities of'
al Qaeda operatives to launch terrorist attacks, but intelligence indicates that sl Qaeda remains a
grave threat. In a speech last year, Osama bin Laden boasted of the deadly bombings in London
and Madrid and warned Americans of his plans to Jaunch terrorist attacks in the United States:

Thedelay in similar operations happening in America has not been because of
~_ fdilure to break through your security measures. The operations are under
preparation and you will see them in Your homes the mimite they are through with

- - ;
Quoted at hup:/fwww.breitban.commé/l9/D8F7SI\H{H$.html (Jan. 19, 2006). In August !
2006, British authorities fojled a terrorist plot—planned by al Qaeda—that intended -
simultaneously to detonate more than 14 wide-body jets fraveling across the Atlantic and tha

threatened to kill more civilians than al Qaeda’s attacks on Septemnber 11, 2001.

! This intelligence reinforces that the threat of terrorjst attacks posed by al Qaeda
continues, .

]
.!'
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In addition to demonstrating a compelling government interest of the hig!'mt ?rder
underlying the use of the techniques, the CTA will apply several measures that will tal’lor the
program to that interest. The CIA in the past has taken and will continue to take specific ]
precautions to narrow the class of individuals subject to enhanced techniques. .As dﬁt_'.n’beo :
above, careful screening procedures are in place to ensure that enhanced techniques will be usedé
only in the interrogations of agents or members of al Qaeda or its affiliates whq are reasonably ;
believed to possess critical intelligence that can be used to prevent future terrorist attacks against
thie United States and its interests. The fact that enhznced techniques have been used to datein |
the interrogations of only 30 high value detairiees out of the 98 defainees who, at varf'aus times,
have been in CIA custody demonstrates this sélectivity. This interrogation program is not a
dragnet for suspected terronsts who might possess helpful information. ) '

Before enhanced techniques are used, the CIA will attempt simple questioning. Thus,
enhanced techniques would be used only when the Director of the CIA considers them necessary
because a high value terrorist is withholding or manipulating critical intelligence, or there s
insufficient time to try other techniques to obtain such intelligence. Once approved, enhanced
techniques would be used only a less harsh techniques fail or as interrogators run out of time in;
the face of an imminent threat, so that it would be unlikely that a detaince would be subjected tof
more duress than is reasonably necessary to elicit the information sought. The enhanced .
techniques, in other words, are not the first option for CIA interrogators confronted even with a |
high value detainee. These procedures target the techniques on situations where the potential fo?
saving the lives of innocent persons is the greatest,

As important as carefully restricting the number and scope of interrogations are the !
safeguards the CIA will employ to mitigate their impact on the detainees and the care with which
the CJA chose these techniques. The CIA has deterniined that the six techniques we disciss :
‘herein are the minimum necessary 10 maintzin an effective program designed to obtain the most |

valuable intelligence possessed by al Qaeda operatives. The CIA interrogation team and medjcal

personne! would review the detaines’s condition both before and during interrogation, ensuring |
that techniques will not be used if there js any reason to believe their use would cause the
detainee significant mental or physical harm. Moreover, because these techniques were adapled;
from the military’s SERE training, the impact of technigues closely resembling those propased .
by the CIA has been the subject of extensive medical stdics, Each of these techniques also has °
been employed earfier in the CIA program, and the CIA now has its experience with those
detainees, including long-term medical and psychological obsérvations, as an additional
empirical basis for tailoring this narrowly drawn program, These detailed procedures, and
reliance on historical evidence, reflect a limited and direct focus to further a critical :
goveminental interest, while at the same time eliminating any unnecessary harm to detainees. Iy
this context, the techniques are not “arbitrary in the coustitutional sense.”

2 . i

The substantive due process inquiry requires consideration of not only whether the '
conduct is proportionate to the government interest involved, but also whethier the conduct is
consistent with objective standards of conduct, as measured by traditional executive behavior
and contemporary practice. In this regard, the inquiry has a historical element: Whether,
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considered in light of “an understanding of traditional executive behavior, of contemporary
practice, and of the standards of blame generally applied to them,” use of the enhanced '
interrogation techniques constitutes government behavior that “is so egregious, so outrageous,
that it may fairly be said to shock the contemporary conscience.” Lewis, 523 U.S. at 847 n.8; see
also Rochin, 342 U.S. at 169 (*Words being.symbols do not speak without z gloss. On the one
hand the gloss may be the deposit of history, whereby a term gains technical content.™). In t!us :
section, we consider examples in six potentially relevant areas to determine the extent to which :
those other'areas may inform what kinds of actions would shock the conscience in the context of
the CIA program. 5

In conducting the inquiry into whether the proposed interrogation techniques are
consistent with established standards of executive conduct, we are assisted by our prior
conclusion that the techniques do not violate the anti-torture statute 2nd the War Crimes Act.
Congress has, through the federat criminal 1aw, prohibited certain “egregious” and “outrageous™
acts, and the CIA does not propose to use teshniques that would contravene those standards. !
Certain methods of interrogiting even high-ranking temorists—such as torture—may well violate
the Due Process Clause, no matter how valuable the information sought. Yet none of the :
techniques at issue here, considered individually or in combination, constitutes torture, cruel or f
inhuman treatment, or the intentional infliction of serious bodily injury under United States law.
See 18 1.8.C. §§2340, 2441. In considering whether the proposed techniques are consistent
with traditional executive behavior and contemporary practice, we therefore begin from the
prermise that the proposed techniques are neither “arbitrary” as a constitutional matter nor
violations of these federa! criminal laws. :

. 3

We have not found examples of traditional executive behavior or contemporary practice 5

that would condemn an interrogation program that furthers a vital government interest—in .

particular, the interest in protecting United States citizens from catastrophic terrorist attacks— .

and that is carefully designed to avoid unnecessary or significant harm. To the contrary, we 1

conclude from these examples that there is support within contemporary community standards

for the CIA interrogation program, as it has been proposed. Indeed, the Mititary Commissions

Act itself was proposed, debated, and enacted in no small part on the assumption that it would -
allow the CIA program to go forward. )

Ordinary Criminal Investigations. The Supreme Court has addressed the question i
whether various police interrogation practices “shock the conscience” and thus violate the Fifth |
Amendment in the context of traditional criminal law enforcement. In Rochin v. California, 342
U.S. 165 (1952), the Court reversed a criminal conviction where the prosecution introduced
evidence against the defendant that had been obtained by the forcible pumping of the defendants
stomach. The Court’s analysis focused on the brutality of the police conduct at issue, especially:
the intrusion into the defendant’s body:

Illegaily breaking into the privacy of the petitioner, the struggle to open his mouth !
and remove what was there, the forcible extraction of his stamach’s contents—

this course of proceeding by agents of the government to obtain evidence is bound

to offend even hardened sensibilities. They are methods too close to'the rack and

the screw to permit of constitutional differentiation.

zovencre oo
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Id. at 172. Likewise, in Williams v. United States, 341 U.S. 97 (1951), the Court considered a :
conviction under a statute that criminalized depriving an individual of a constitutional right o
under color of law. After identifying four suspects, the defendant used “brutal methods to obtain:

a confession from each of them.” Jd, at 98. i
A rubber hose, a pistol, a blunt instrument, a sash cord and other implements were
used in the project. One man was forced to look at a bright light for fifteen
minutes; when he was blinded, he was repeatedly hit with a rubber hose and a .
sash cord and finally knocked to the floor. Another was knocked from a chair and i
hit in'the stomach again and again. He was put back in the chair and the ,
procedure was repeated. One was backed against the wall and jammed in the
chest with a club. Each was beaten, threatened, and unmercifully punished for
several hours until he confessed. i

Id. at 98-99. The Court characterized this brutal conduct as “the classic use of force to make a |
man testify against himself” and had little difficulty concluding that the victim had been deprived
of his rights under the Due Process Clause. Jd. at 101-02 (“[W}here police take matters in their ;
own hands, seize victims, beat and pound them until they confess, there cannot be the slightest !
doub that the police have deprived the victim of a right under the Constitution.”). Williamsis
significant because it appears to be the only Supreme Court case to declare an interrogation
unconstitutional where its fruits were never used as evidence in a criminal trial.

In Chavez v. Mattinez, 538 U.S. 760 (2003), the police had questioned the plaintiff, a !
gunshot wound victim who was in severe pain and believed he was dying. The plaintiff was not|
charged, however, and his confession thus was never introduced against him in a criminal case. -
The Supreme Court rejected the plaintiff's Self-Incrimination Clause claim but remanded for
consideration of the legality of the questioning under the substantive due process standard. See |
id. at 773 (opinion of Thomas, J.); id. at 778-79 (Souter, I, concurring in judgment). :
Importantly, the Court considered applying a potentially more restrictive standard than “shocks
the conscience™—a standard that would have categorically barred all “unusually coercive” '
interrogations. See id. at 783, 788 (Stevens, J., concuiring in part and dissenting in part) i
(describing the interrogation at issue as “torturous” and “a classic example of a violation of a
constitutional right implicit in the concept of ordered fiberty”) (internal quotation marks
omitted); /2. at 796 (Kennedy, J., concurring in parf and dissenting in part) (“The Constitution .
does not countenance the official imposition of severe pain or pressure for purposes of ,
interrogation. This is true whether the protection is found in the Self-Incrimination Clause, the |
broader guarantees of the Due Process Clause, or both.”). At least five Justices, however, ;
rejected that proposition; the context-specific nature of the due process inquiry required that the
standard remain whether an interrogation is conscience-shocking. See id. at 774-76 (Thomas, J;
joined by Rehnquist, C.J., and Scalia, 1.); id. at 779 (Souter, T, concurring in the judgment,
joined by Breyer, 1.). ' :

The CIA program is much less invasive and extreme than much of the conduct that the |
Supreme Court has held to raise substantive due process concerns, conduct that has generally
involved significant bodily intrusion (as in Rochin) or the infliction of, or indifference to,
extreme pain and suffering (as in Williams and Chaver). As Judge Posner of the Seventh Circuit
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has observed, the threshold defining police interrogations that exceed the bounds of substantive |
due process is a “high” one, which requires “misconduct that a reasonable person would find so ;
beyond the norm of proper police procedure as to shock the conscience, and that is calculated to -
induce not merely momentary fear or anxiety, but severe mental suffering.” Wilkins, 872 F.2d
at 195. In contrast, and as discussed in detail below, the enhanced interrogation techniques at -
issue here, if applied by the CIA in the manner described in this memorandum, do not rise to thar:
level of brutal and severe conduct. The interrogators in #illiams chose weapons—clubs, butts of
guns, sash cords—designed to inflict severe pain. While some of the techniques discussed hereiy
involve physical contact, none of them will involve the use of such weapons or the purposeful |
infliction of extreme pain. As proposed by the CIA, none of these techniques involves the :
indiscriminate infliction of pain and suffering, or amounts to efforts to “wring confessions from {
the accused by force and violenge.” Williams, 341 U.S. at 101-02.

- mmr

Moreover, the government interest at issue in each of the cases discussed above was the
general interest in law enforcement.?”” That government interest is strikingly different from whati
is at stake in the context of the CIA program: The protection of the United States and its _
interests against terrorist attacks that, as experience proves, may result in massive civilian )
casualties. Deriving an absolute standard of conduct divorced from context, as Chavez :
demonstrates, is not the established application of the “shocks the conscience” test. Although
none of the above cases expressly condones the techniques that we consider herein, neither does:
any of them arise in the special context of protecting the Nation from armed attack by a foreign .
enemy, and thus collectively they do not provide evideace of an executive tradition directly
applicable to the techniques we consider here.?

H
United States Military Doctrine. The United States Army has codified procedures for 3
military inteiligence interrogations in the Arimy Field Manual. On September 6, 2006, the
# Willtams was an example of a prosecution under what is now codified as 18 0.S.C. § 242, which makcs!
it a criminal offense 1o violate the coustitutional righls of another white acting under color of law, Prosecutions -
have been brought under section 242 for police beatings and intermpgations involving the excessive vse of force, but
cousts spplying section 242 cansistently have focused on whether the violent actions were Jjustified. To this end,
{federal pattern jury instructions for secton 242 prosecutions ask the jury ta decide whether the victim was .
“physically assaulted, intimidated, or otherwise abused intentionally and without Jjustification” Eleventh Circuit
Pattern Jury Instruction 8 (2003). Courts of appeals, particularly afier the Supreme Cowrt's clarification of the
“shocks the conscicnce” standand in Lewis, have repeatedly tumed to whether the conduct conld be justified by a
legitimate government interest. Rogers v. City of Little Rock, 152 F.3d 790, 797-98 (8th Cir. 1998), i

* In the context of detention for ordinary criminal Jaw enforcement purposes, as well as pursuant to civil 1
commitsment, the Supreme Court hs tield that substantive due process standards require *safe conditions,” including
“adequate food, sheler, clothing, and medical care.” Youngberg v. Rumeo, 457 U8, 307, 315(1982). The failure fo
provide such ruinimum freatment, in most circumstances, would presumably “shock the consciencs.™ The Court hds
niot considered whether the government could depart from this general requirement in a limited manner, targeted at/
protecting the Nation from prospective terrodist aftack. Nevertheless, it is informative thal both the conditions of )
confinement at CIA facilities, see Memorandum for John A. Rizzo, Acting Genieral Counsel, Central Intelligence -
Agency, from Steven G. Bradbury, Acting Assistant Attomey General, Office of Legal Counsel, Applicotion of the
Detainee Treafment Act fo Conditions of Confinement at Central Intelligence Agency Detention Facilities a\ 8 (Auvg.
31, 2606), and the interrogation techniques considered herein, see infra al 70-72, compiy with the “safe conditions
standard, )
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Department of Defense issued & revised Army Fleld Moal 2-22.3 on Human Intelligence ¢
Collection Operations. This revised version, like its predecessor Army Field Ma{wal 34—5_2, lists -
a variety of interrogation techriques that generally involve only verbal an.d emotional tactics. In
the “emotional Jove approach,” for example, the interrogator might exploit the love a detainee
feels for his fellow soldiers, and use this emotion to motivate the detainee to cooperate. Amy .
Field Manual 2-22.3, a1 8-9. The interrogator is advised to be “extremely careful that i}e does ¢
not fhreaten O coerce a source,” as “conveying a threat might be 2 vioation of the [Uniform ;
Code of Military Justice).” The Army Field Mormal Kimits inferrogations to expressly approved
techniques and, 23 a oatter of Department of Defense policy, also explicitly prohibits eight
techniques: “(1) Forcing the detaines to be naked, perform sexual acts, or pose in a sexual
manner; (2) Placing hoods or sacks over the head of a detainee, using duct tape over the eyes;
(3) Applying beatings, electric shock, burns, o other forms of physical pain;

(4) "Waterboarding;' (5) Using military working dogs; (6) Inducing hypothermia or heat injusy; !
(7) Conducting mock executions; (8) Depriving the detaines of necessary food, water or medical |
care.” Jd. at $-20. The prior Army Field Manual also prohibited other techniques suchas “food |
déprivation” and “abnormal sleep deprivation.” ;

The eighteen approved techniques listed in the Army Field Manual sre different from and}
less stressful than those under consideration here. The techniques progosed by the CIA areniot ;
strictly verbal or exploitative of feelings. They do involve physical contact and the imposition of
physical sensations such as fatigue. The revised Army Field Manual, and the prior manual, thus ;
would appear to provide some evidence of contrary executive practice for military interrogations!
While none of the six enhanced techniques proposed by the CIA is expressly prohibited under
the current Manual, two of the proposed techniques— “dietary manipulation” and “'sleep
deprivation”—were prohibited in an unspecified form by the prior Manual. ;

i

Nevertheless, we do not believe that the prior Army Field Manual is dispositive. evidencc{
“of traditional executive behavior [and] of contemporary practice” in the context of the CIA
program for several reasons. The prior manual was designed for traditional armed conflicts,
particularly conflicts governed by the Third Geneva Convention, which provides extensive
protections for prisoners of war, including an express prohibition of all forms of coercion. See |
Army Field Manal 34-52, at 1-7 to 1-8; see also id. al iv-v (requiring interrogations o comply -
with the Geneva Conventions and the Uniform Code of Military Justice); GPW Art, 17. With
vespect to these traditional conflicts, the prior manual provided standards to be administered
generally by military personnel without regard to the identity, value, or status of the detainee.
By contrast, al Qeeda terrorists subject to the CIA program will be unlawful enemy combatants;
not prisoners of war. Even within this class of unlawful combatants, the program will be !
administered only by trained and experienced interrogators who in turn wil} apply the techniqué
only to a subset of high valve detainees. Thus, the prior manual directed at executing general
obligations of all military personne} that would arise in traditional armed conflicts between . ¢
uniformed armies is not controlling evidence of how high value, untawful encmy combatants |
should be treated. } :

. [
In contrast, the revised Army Field Manual was written with an explicit understanding |

that it woyid govern how our Armed Forces would 1reat unlawfis) enemy combatants captured in
the presesit conflict, as the DTA required before the Manual’s publication. The revised Army .
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Fleld Manual authorizes an additional interrogation technique for persons who are unlawfil
combatants and who ars “likely to possess important intelligence.” See Army Field Manual 2-'
22.3, Appendix-M. This appendix reinforces the traditional executive understanding that certain
interrogation techniques are appropriate for uatawful ¢nemy combatants that should not be used
" with prisoners of war.

The revised Army Field Manual cannot be described as a firmly rooted tradition, having
been published only in September 2006. More significantly, the revised Army Field Manual wis
approved by knowledgeable high level Executive Branch officials on the basis of another
understanding as well—that there has been a CIA interrogation program for high value terrorists
who possess information that could help protect the Nation from another catastrophic terrorist
attack™ Accordingly, policymakers could prohibit certain interrogation techniques from general
use on those in military custody because they had the option of transferring a high value detaine
to CIA custody. That understanding—that the military operates in a different tradition of
executive action, and more broadly—is established by the text of the DTA itself, ‘The DTA
requires that those in the “custody or effective control” of the Department of Defense not be
“subject o any treatment or technigise of interrogation not authorized by or listed in the U.S.
Army Field Manual on Intelligence Interrogation,” DTA § 1402(a); see also id § 1406. By
contrast, the DTA does not apply this Field Manual requirement to those in the custedy of'the
CIA, and requires only that the CIA treat its detainees in a manner consistent with the [
constitutional standards wa have discussed herein. DTA § 1403. Accordingly, neither the |

]
!

[

revised Army Field Manual nor its prior iterations provide controlling evidence of executive
practice for the CIA in interrogating unlawful enemy combatants who possess high value
information that would prevent terrorist attacks on American civilians.

State Department Reports. Bach year, in the State Department’s Couniry Reports on
Human Rights Practices, the United States condemns torture and other coercive interrogation
techniques employed by other countries. In discussing Indonesia, for example, the reports list 4s
“[plsychological torture” conduct that involves “food and sleep deprivation,” but give no specific
information as to what these techniques Involve. In discussing Egypt, the reports list, es
“methods of torture,” “stripping and blindfolding victims; suspending victims from a ceiling or
doorframe with feet just touching the floor; [and] beating victims [with various objects].” See
also, e.g., Iran (classifying sleep deprivation as either tosture or severe prisoner abuse); Syria
(discussing sleep deprivation as either torture or “ill-treatment™).

These reports, however, do not provide controlling evidence that the CIA interrogation
program “shocks the contemporary conscience.” As an initial matter, the State Department has
informed us that these Feports are not meant to be legal conclusions; but instead they are publiaf
diplomatic statements designed to encourage foreign govemnments to alter their policies ina |
manner that-would serve United States interests. In any event, the condemned techniques are
often part of a course of conduct that involves other, more severe techniques, and appears to be:

[=Y

* We do ot mean to suggest thas every milifary officer who participated in the composition of the revise
- Anmy Field Manual was aware of the CIA program. The senior Department of Defense officials who approved the
" manual, however, had the proper clearances and were aware of the CIA program’s existence.
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undertaken in ways that bear no resemblance to the CIA interrogation program. The reasons for
the-condemned conduct as describéd by the State Department, for example, have no relationship
with the CIA’s efforts to prevent catastrophic terrorist attacks. In Liberia and Rwanda, these
tactics were used to target critics of the government; Indonesian security forces used their i
techniques to obtain confessions for criminal law enforcement, to punish, and to extort money;
Egypt “employ[ed] torture to extract information, coerce opposition figures to cease their
political activities, and to deter others fiom similar activities.”

The commitment of the United States to condemning torture, the indiscriminate use of
force, physical retaliation against political opponents, and coercion of confessions in ordinary-
criminal ¢ases is not inconsistent with the CIA’s proposed interrogation practices. The CIA’s
screening procedures seek to ensure that enhanced technigues are used in the very few
interrogations of terrorists who are believed to possess intelligence of critical value to the United
States. The CIA will use enhanced techniques only to the extent needed to obtain this
exceptionally important information and will take care to avoid inflicting severe pain or sufferin
or any lasting or unnecessary harm. The CIA program is designed to subject detainees to no
more duress than is justified by the Government’s paramount interest in protecting the United
States and its imterests from further terrorist attacks. In these essential respects, it fundamentally
differs from the conduct condemned in the State Department reports. .

Decisions by Foreign Tribunals. Two foreign tribunals have addressed interrogation
practices that arguably resemble some at issue here. In one of the cases, the question in fact was
whether certain interrogation practices met'a standard that is linguisticaily similar to the “cruel,
inhuman, or degrading treatmsnt™ standard in Article 16 of the CAT. These tribunals, of course
did not apply a standard with any direct relationship to that of the DTA, for the DTA speciﬂcalﬂ.r
defines “cruel, inhuman, or degrading treatment or punishment” by reference to the established |
standards of United States law. The Senate’s reservation to Article 16, incotporated into the
DTA, was specifically designed to adopt a discernable standard based on the United States
Constitution, in marked contrast to Article 16’s treaty standard, which could have been subject %o
the decisions of foreign governments or international tribunals applying otherwise open-ended
terms such as “cruel, inhuman or degrading treatment or punishment.” The essence of the
Senate’s reservation ig that Article 16°s standard simpliciter—as opposed to the meaning given |t
by the Senate reservation—is not controlling under United States law. i

The threshold question, therefore, is whether these cases have any relevance to the
interpretation of the Fifth Amendment. The Supreme Court has not looked to foreign or
international court decisions in determining whether conduct shocks the conscience within the
meaning of the Fifth Amendment. More broadly, using foreign law to interpret the United States
Constitution remains a subject of intense debate. See Roper v. Simmons, 543 U.S. 551, 578
(2005); id. at 622-28 (Scalia, J., dissenting); Atkins v. Virginia, 536 U.S. 304, 316 n.21 (2002);
id. at 322 (Rehnquist, C.J., dissenting). When intecpreting the Constitution, we believe that we
must look first and foremost to United States sources, See, e.g., Address of the Attorney General
at the University of Chicago Law School (Nov. 9, 2005) {“Those who seek to enshrine foreign
law in our Constitution through the courts therefore bear a heavy burden.”). This focus is
particularly important here because the Senate’s reservation to Article 16 was designed to
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provide a discernable and familiar domestic legal standard that would be insulated from the
impressions of foreign tribunals or govemments on the meaning of Article 16's vague language,

We recognize, however, the possibility that members of a court might look to foreign
decisions in the Fifth Amendment context, given the inereasing incidence of such legal reasoning
in decisions of the Suprems Court. Some judges might regard the decisions of foreign or
international courts, under arguably analogous circumstances, to provide evidence of
contemporary standards under the Fifth Amendment. While we do not endorse this practice, wej
find it nonetheless appropsiate to consider whether the two decisions in question shed any light
upon whether the interrogation techniques at issue here would shock the conscience.

We conclude that the relevant decisions of foreign and international tribunals are
appropriately distinguished on their face from the legal issue presented by the CIA’s proposed
techniques. In Jreland v. United Kingdom, 2 EHRR 25 (1980), the European Court of Human
Rights (“"ECHR™) addressed five methods used by the United Kingdom to interrogate members
of the Irish Republican Army: requiring detainees to remain for several hours “spreadeagled
against the wall, with their fingers put high above the head against the wall, the legs spread apart
and the feet back, causing them to stand on their toes with the weight of the body mainly on the
fingers”; covering the detainee’s head with a dark hood throughout the intersogation, exposing
the detainee to a continuous loud and hissing noise for a prolonged period; depriving the detainge
of sleep; and “subjecting the detainee(] to a reduced diet during their stay” at the detention
facility. /d at 96. The ECHR did not indicate the length of the periods of steep deprivation of
the extent to which the detainee’s diets were modified. Jd. at § 104. The ECHR held that, “in
combination,” these techniques were “inhuman and degrading treatment,” in part because they
“arous[ed in the detainees] feelings of fear, anguish, and inferiority capable of humilizting and
debasing them and possibly breaking their physical or moral resistance.” Jd. at § 167.

The CIA does not propose to use all of the techniques that the ECHR addressed. With
regard to the two technigues potentially in common—extended sleep deprivation and dictary
manipulation—the ECHR did not expressly consider ar make any findings as to any safeguards
that accompanied the United Kingdom’s interrogation techniques. A United Kingdom report,
released separately from the ECHR litigation, indicated that British officials in 1972 had
recommended additional safeguards for the sleep deprivation techniques such as the presence of
and monitoring by a physician similar to procedures that are now part of the CIA program. See
infra at 72-75. The ECHR decision, however, reviewed those interrogation technigues before
such recommendations were implemented, and therefore, there is some ¢vidence that the

techniques considered by the ECHR were not accompanied by procedures and safeguards similar

to those that will be applied in the CIA program.

More importantly, the ECHR made no inquiry into whether any governmental interest
might have reasonably justified the conduct atissue in that case—which is the legal standard that
the DTA requires in evaluating the CIA’s proposed interrogation techniques. Ths lack of such dn
inquiry reflects the fact that the ECHR's definition of “inhuman and degrading treatment” bears
little resemblance to the U.S. constitutional principles incorporated under the DTA. The ECHR
has demonstrated this guilf not only in the Ireland case itself, but also in other BECHR decisions

that reveal an expansive understanding of the concept that goes far beyond how courts in the
T T 4
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United States have interpreted our Constitution. For example, the ECHR has held that the so-
called “death row effect”—the years of delay between the imposition of a death sentence and its
execution arising from the petitioner’s pursuit of his judicial remedies—itself constitutes
“inhuman or degrading treatment or punishment.” See Soering v. United States, 11 Eur. Ct. HR!
439 (1989). The Supreme Court, by contrast, has routinely refused to entertain such claims, and
lower federai courts have not found them to have merit. See, e.g., Lackey v. Texas, 514 U.S.

Justice Stevens), Alen v. Omoski, 435 F.3d 946, 959 (9th Cir. 2006) (The petitioner “cannat
credibly argue that the evolving standards of decency that mark the progress of a maturing
society, as evidenced by the decisions of state and federal courts, are moving toward recognitio;
of the validity of Lackey claims.”). The ECHR also has read the European Convention to grant
that court authority to scrutinize prison conditions, For example, the ECHR has concluded that jt
is inhuman and degrading to confine two persons to one cell with only one exposed toilet
between them. Melnik v. Ukrairie, ECHR 722286/01 (2006). Amid such expansive decisions,
the ECHR might well regard the proposed enhanced intersogation techniques, or ¢ven the
existence of the CIA interrogation program itself, 1o constitute “cruel, inhumen, or degrading”
treatment under the standards incorporated in the European Convention. Yet we do not regard
the ECHR's interpretation of its own European Convention human rights standards to constitute
persuasive evidence as to whether the CIA techniques in question here would viplate the Fifth
Amendment, and thus the DTA.

The Supreme Court of Israel's review of interrogation techniques in Public Committee
Against Torture v. Israel, HCJ 5100/94 (1999), similarly tumed upon foreign legal issues not
relevant here. There, the Israeli court held that Israel’s General Security Service (“GSS") was
not legally authorized to employ certain interrogation methods with persons suspected of terrorist
activity—including shaking the torso of the detainee, depriving the detainec of sleep, and forcing
the detainee to remain in a variety of stress positions. The coust reached that conclusion,
however, because it found that the GSS only had the authority to engage in interrogations
specifically authorized by Ksrzeli domestic statute and that, under the then “existing state of lawi”
id. at 36, the GSS was “subject to the same restrictions applicable” to “the ordinary police
investigator,” id at 29. See /d (“There is no statute that grants GSS investigators special
interrogating powers that are different or more sigoificant than those granted the police
investigator.”), Under that law, the GSS was permitted only to “‘exemine orally any persons
supposed to be acquainted with the facts and circumstances of any offense’™ and to reduce theiy
responses to writing, and thus the statute did not permit the “physical means” of interrogation
undertaken by the GSS. Id at 19 (citing the Israeli Criminal Procedure Statute Art. 2(1)
(emphasis added). At the same time, the Israck court specifically heid open whether the
legisiature could authorize such techniques by statute, id at 35-36, and determined that it was fiot
appropriate in'that case to consider special interrogation methads that might be authorized when
necessary to save human life, id at 32.%

¥ The Isracli court recognized that Istael had undertaken 2 treaty obligation to refrain from cruel, inhuman,
or degrading trcatment, Public Committee Agalnst Torture, HCJ 3100/94 a2 23, but the court specifically groundec
its holding not in its interpretation of any treaty, but in Israeli statutory law. Indeed, the court recognized that the
legislature could “grant[) GSS investigators the autherity to apply physical force during the interrogation of suspests
suspected of invelvement in hostile temorist activitles,” id at 35, provided onby that the law “befit[s] the values of;
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" from military SERE training, where techniques very much like thess have long been used on our
.own troops. Individuals undergoing SERE training are obviously in a very different situation

. conclusion from the existence of SERE training—use of the techniques involved in the CIA's

As we have explained above in finding particular U.S. Supreme Court decisions to be
distinguishable, it is not the Jaw in the United States that interrogations performed by intelligenc
officers for the purpose praposed by the CIA are subject to the same rules as “regular police
interrogation{s).” Jd at 29. Thus, the Israeli court addressed a fundamentally different question
that sheds little light on the inquiry before us. Where the Israeli GSS lacked any special statutody
authority with respect to interrogations, the CIA is expressly authorized by statute to “collect
intelligence through human sources and any other appropriate means” and is expressly
distinguished from domestic law enforcement authorities. 50U.S.C. § 403-4a(d){1). Indeed,
beyond the CIA’s general statutory authority ta collect human intelligence, the Military
Commissions Act itself was enacted specifically to permit the CIA interrogation program to go
forward. See infra at 43-44. Thus, while the Israeli court rested its 1999 decision on the
legislature's failure to grant the GSS anything other than ordinary police authority, we facea
CIA interrogation program clearly authorized and justified by legislative authority separate fron
and beyond those applicable 1o ordinary law enforcement investigations. And the Israeli
Supreme Cout itself subsequently recognized the profound differences between the legal
standards that govern domestic law enforcement and those that govern ermed conflict with
terrorist organizations. Compare Public Committee Ageinst Torture v. Israel (1999) (stating tha
“there is no room for balancing™ under Israeli domestic law), with Public Comnrittee Against
Torture in Israel v. The Govermment of Isrdel, HCJ 769/02 (Dec. 11, 2005), 122 (holding that
under the law of armed conflict applicable to a conflict against a terorist organization, "human
rights-are protected . . . but not to their full scope” and emphasizing that such rights must be
“balance[d]” against “military needs™),

(1]

-t

-

Survival, Evasion, Resistance, and Escape ("SERE") Training. As we noted at the
outset, variations of each of the proposed techniques have been used before by the United States,
providing some evidence that they are, in some circumstances, consistent with executive
tradition and practice. Bach of the CIA's enhanced interrogation techniques has been adapted

from detainees undergoing interrogation; SERE trainees know that the treatment they are ]
experiencing is part of a training program, that it will {ast onty a short time, and that they will not
be significantly harmed by the training.

We do not wish to understate the impostance of these differences, or the gravity of the
psychological trauma that may accompany the relative uncertainty faced by the CIA’s detainees,
On the other hand, the interrogation program we consider here relies on techniques that have
been deemed safe enough 1o use in the training of our own troops. We can draw at least one

interrogation program (or at least the similar techniques from which these have been adapted)
cannot be considered to be categorically inconsistent with “traditional executive behavior” and
“contemporary prectice” regardless of context.

the State of Israel, is enacted for a proper purpose, and [infringes the suspect”s libexty) to an extent no greates than
required,” id a1 37.
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The Enactment of the Military Commissions Act. Finally, in considering “contemporary
practice” and the "standards of blame generally applied to them,” we consider the context of the
recent debate over the Military Commissions Act, including the views of legisiators who have
been briefed on the CIA program. In Public Committee Against Torture, HCJ 5100/94, the
Israeli"Supreme Court observed that in a democracy, it was for the political branches, and not the
courts, to strike the appropriate balance between security imperatives and humanitarian
standards, and it invited the Isracli legislature to enact 2 statute specifically delimiting the
security seivice's authority “to apoly physical force during the interrogation of suspects
suspected of involvement in hostile terrorist activities.,” Jd at 35. In the United States, Congres
in fact enacted such a statute, responding to the President's invitation by passing the Military
Commissions Act to allow the CIA intervogation program to go forward. While the isolated
statements of particular legislators are not dispositive as to whether specific interrogation
techniques would shock the conscience under the DTA, we properly may consider the Military
Commissions Act, taken as 2 whole, in coming to an understanding of “contemporary practice,
and of the standards of blame generally applied to them,” and what Americans, through their
representatives in Congress, generally deem to be acceptable conduct by the executive officials
charged with ensuring the national security. Lewis, 523 U.S. at 847 n.8; ¢f. Roper, 543 U.S. 55
(2005) (finding the passage and repeal of state laws to be relevant to contemporary standards
under the Eighth Amendment); Atkins, 536 U.S. 304 (same).

w0

The President inaugurated the political debate over what would become the Military
Commissions Act in his speech on September §, 2006, wherein he announced to the American
people the existence of the CIA program, the nature of the al Qaeda detainees who had been
interrogated, and the need for new legislation to allow the program to “go forward” in the wake
of Hamdan. As the President later explained: “When I proposed this legislatior, I explained that
1 would have one test for the bill Congress produced: Will it allow the CIA program to
coatinue? This bill meets that test.” Remarks of the President Upon Signing the Military
Commission Act of 2006, East Room, White House (Oct. 17,2006). Senators crucial to its
passage agreed that the statute must be structured to permit the CLA's program to continue, See
152 Cong. Rec. $10354-02, $10393 (Sept. 28, 2006) (statement of Sen. Graham) (“Should we
have 2 CIA program classified in nature that would allow techniques not in the Army Field
Mgenual to get good intelligence from high value targets? The answer from my point of view is
yes, we should.”); id. at § 10414 (statement of Sen. McCain} (“{M]y colleagues, have no
doubt-—this legislation will allow the CIA to continue interrogating prisoners within the
boundaries established in the bill.”). Representative Duncan Hunter, the leading sponsor of the
bill in the House, similarly described the legislation a5 “leav[ing] the decisions as to the methods
of interrogation to the President and to the intelligence professionals at the CIA, so that they may
carry forward this vital program that, as the President explained, serves to gather the critical
intelligence necessary to protect the country from another catastrophic terrorist attack ™ 152
Cong. Rec. H7938 (Sept. 29, 2006). The Act clarified the War Crimes Act and provided a
comprehensive framework for interpreting the Geneva Conventions so that the C1A program
mighi go forward after Hamdan, ) ‘

The Military Commissions Act, [o be sure, did not prohibit or license specific
interrogation techniques. As discussed sbove, Members of Congress on both sides of the debate
expressed widely different views as to the specific interrogation techniques that might or might
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not be penmitted under the statute. See supra at n.13. Nonetheless, you have informed us that
prior to passage of the Military Commissions Act, several Members of Congress, including the
full memberships of the House and Senate Intelligence Commiitees and Senator McCain, were
briefed by General Michael Hayden, Director of the CIA, on the six techniques that we discuss
herein and that, General Hayden explained, would likely be necessary to the CIA detention and
iterrogation program should the legislation be enacted. In those classified and private
conversations, none of the Members expressed the view that the CIA interrogation program
should be stopped, or that the techniques at issue were inappropriste. Many of those Members
thereafter were critical in ensuring the passage of the legislation, making clear through their
public statements and through their votes that they believed that a CIA program along the ines
General Hayden described could and should continue.

Beyond those with specific knowledge of the classified details of the program, all of the
Members who engaged in the legislative debate were awars of media reposts—some accurate,
some not—describing the CIA interrogation program. Those media reports suggested that the
United States had used techniques including, and in some cases exceeding, the coerciveness of

" the six techniques proposed here. The President’s request that Congress permit the CIA progr
to “go forward,” and the carefully negotiated provisions of the bill, clearly presented Congress
with the question whether the United States should operate 2 classified interrogation program,
limited to high value detainees, employing techniques that exceeded those employed by ordinary
taw enforcement officers and the United States military, but that remained Jawful under the anti-

. torture statute and the War Crimes Act. There can be little doubt that the subsequent passage o

the statute reflected an endorsement by both the President and Congress of the political branch
shared view that the CIA interrogation program was consistent with contemporary practice, and
therefore did not shock the conscience. We do not regard this political endorsement of the CIAl
interrogation program to be conclusive on the constitutional question, but we do find that the
passage of this legislation provides a relevant measure of contemporary standards,

] k] ®

The substantive due process enalysis, as always, must remain highly sensitive to context,
We d_o not regard any one of the contexts discussed here, on its own, to answer the criticzl
Question: What interrogation techniques are permissible for use by trained professionals of the | -
CIA in seeking to protect the Nation from foreign terrorists who operate through a diffuse and
secret international network of cells dedicated to launching catestrophic terrorist attacks on the
United States and its citizens and allies? Nonetheless, we read the constitutional tradition
reflected in the DTA to permit the United States to employ a narrowly drawn, extensively
monitored, and carefully safeguarded ioterrogation program for high value terrorists that uses
enhanced techniques that do not inflict significant or lasting physical or mental harm.

D.

_ Applying these légal standards to the six proposed techniques used individually and in
‘combination, we conclude that these techniques are consistent with the DTA.
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Dietary Manipulation. The CIA limits the use of dietary manipulation to ensure tha.t
detainees subject to it suffer no adverse health effects. The CIA’s rules ensure that the detzines
receives 1000 kCal per day as an absolute minimum, 2 level that is equivzlent fo a wide: range of
commercial weight Joss programs. Medical personnel closely monitor the detainee during the
application of this technique, and the technique is terminated at the prompting of medical
personnel or if the detainee loses more than ten percent of his body weight. While the diet may
be unappealing, it exposes the detaince to no appreciable risk of physical harm. We understand
from the CIA that this technique has proven effective, especially with detainees who have a
particular appreciation for food. In light of these safeguards and the technique's effectiveness,
the CIA's usc of this technique does not violate the DTA. :

(3]

Corrective Techniques. Each of the four proposed “corrective techniques” involves som
physical contact between the interrogator and the detainee. These corréctive techniques are of
two types, First, there are two “holds.” With the facial hold, the interrogator places his paims d
either side of the detainee’s face in a manner caveful to avoid any contact with eyes. With the
attention grasp, the interTogator grasps the detainee by the collar and draws him to the _
intertogator in order to regain the detajnee’s attention, while using a collar ar towel around the 'l
back of the detainee’s neck to avoid whiplash. These two techniques inflict no appreciable pai
on the'detainge and are directed wholly at refocusing the detainee on the interrogation and
frustrating a detainee’s efforts to ignore the intercogation. Thus, the described techniques do ngt
violate the requirements of substantive due process. )

=)

Second, the CIA proposes to use two “slaps.” In the abdominal slap, the interrogator may
begin with his hands no farther than 18 inches away from the detainec’s abdomen and may strike
the detainee in an area of comparatively little sensitivity between the waist and the stenum.
The facial slap involves a trained interrogator’s siriking the detainee’s cheek with his hand. Lite
the holds, the slaps are primarily psychological techniques to make the detainee uncomfortable
they are not intended, and may not be used, to extract information from detainees by force or

There is no question, however, that the slaps may momentarily inflict some pain. But
careful safeguards ensure that no significant pain would occur. With the facial slap, the
interrogator must not wear any rings, and must strike the detainee in the area between the tip of
the chin and the corresponding earlobe to avoid any contact with sensitive areas. The
interrogator may not use a fist, but instead must use an open hand and strike the detainee only
with his open fingers, not with his palm. With the abdominal slap, the interrogator also may nla
use a fist, may not wear jewelry, and may strike only bstween the sternum and the navel. The
interrogator is required to maintain a short distance between himself and the detainee to prevent
a blow of significant force. Undoubtedly, a single application of either of these techniques
presents a question different from their repeated use. We understand, however, that interrogaters
will not apply these slaps with an intensity, or a frequency, that will cause significant physical
pain or injury. Our conclusion that these techniques do not shock the conscience does not mean
that interrogators may punch, beat, or otherwise physically abuse detainees in an effort to extrdct
information. To the contrary, the result that we reach here is expressly limited to the use of far
more limited slap techniques that have carefully been designed to affect detainees

t
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" Nonetheless, after reviewing medical literature, the observations of CIA medical siaff in the

- Sleep in Humans and Other Moammals 23-24 (1998). To be sure, the relevance of these medical

psychologically, without harming them physically. Slaps or other forms of physical contact that
g0 beyond those described may raise different and serious questions under the DTA. ‘

Monitoring by medical personnel is also important. Medical personnel observe the
administration of any slap, and should 2 detainee suffer significant or unexpected pain or harm,
the technique would be discontinued, In this context, the very limited risk-of harm associated
with this technique does not shock the conscience. '

Extended Sleep Deprivation. Of the techniques addressed in this memorandum, extended
sleep deprivation again, as under the War Crimes Act, requires the most extended analysis.

application of the technique, and the detailed procedures and safeguards that CIA interrogators
and medicat staff must follow in applying the technique and monitoring its application, we
conclude that the CIA’s proposed use of extended sleep deprivation would not impase harm
unjustifiable by a governmental interest and thus would not shock the conscience.

The scope of this technique is limited: The detainee would be subjected to no more than
96 hours of continuous sleep deprivation, sbsent specific additional approval, including legal
approval from this Office and approval from the Director of the C1A; the detainee would be
allowed an opportunity for eight hours of uninterrupted sfeep following the application of the
techniqus; and he would be subjecied to no more than a total of 180 hours of the sleep
deprivation technique in one 30-day period, Notably, humans have been kept continuously
awake in excess of 250 hours in medical studies. There are medical studies suggesting that slee
deprivation has few measurable physical effects. See, e.g., Why We Sleep: The Functions of

=)

studies is limited. These studies have been conducted under circumstances very dissimilar to
those at issue here. Medical subjects are in a relaxed environment and at relative liberty to do

whatever keeps their interest. The CIA detainees, by contrast, are undoubtedly under duress, and

their freedom of movement and activities are extremely limited. CIA medical personnel,
however, have confirmed that these limited physical effects are not significantly aggravated in
the unique environment of a CIA interrogation.

As described above, the CIA's methad of keeping detainees awake—continuous
standing—can cause edema, or swelling in the Jower legs and feet, Maintaining the standing
position for as many as four days would be extremely unpleasant, and under some circumstances,
painfiil, although edema and muscle fatigue subside quickly when the detainee is permitted to sjt
or to recline - :

* We understmd that during the use of the proposed extended sleep deprivation technique, the detaines
would often wear a disposable undergarment designed for adults suffering from incontinence. The undergarment
would be used 1o avoid the necd regitdarly (o unsbackle the detaines for use of the toilet, and would be regularly
checked to zvold skin irritation or wanecessary discomfort. The proposed use of the underganment is justified not
Just for sanitary reasons, but also to protect both the detainee and the interrogators from unnzcassary and potentiatly
dangerous physical contact. We also undsrstand thar the deizinee would wear 2dditional clothing, such a5 a pair of
shosts, aver the undergarment daring application of this technigue.
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At the same time, howeves, the CIA employs many safeguards to ensure that the detainee
does not endure significant pain or suffering. The detainee is not permitted to support his weight
by hanging from his wrists and thereby risking injury to himself. This precaution ensures that
the detainee’s legs are capable of functioning normally at all times—if the detainee caanot
support his own weight, administration of the technique ends. In addition, the CTA’s medical
personne! monitor the detainee throughout the period of extended sleep deprivation. They will
halt use of the technique should they dizgnose the detainec as experiencing hallucinations, other
abnormal psychological reactions, or clinically significant diminishment in cognitive
functioning. Medical personne! also will monitor the detainee’s vital signs to ensure that they
stay within normal parameters. If medical personnel determine that the detainee develops
clinically significant edema or is experiencing significant physical pain for any reason; the
technique either is discontinued-or other methods of keeping the detainee awake are used, Theséd
accommodations are significant, because they highlight that the CIA uses extended sleep
deprivation merely 10 weaken a detaines's psychological resistance to interrogation by kecping
him awake for longer than normat periods of time.

Combined Effects. We do not evaluate these techniques in isolation. To detesmine
whether a course of interrogation “shocks the conscience,” it is important to evaluate the effect
of the potential combined use of these techniques. See, e.g., Williams v. United Siates, 34) U.S,
97, 103 (1951) (evaluating a three-day course of interrogation technigues to determine whether 2
constitutional violation occurred). Previously, this Office has been particularly concerned zbout
techniques that may have a mutuatly reinforcing effect such that the combination of techniques
might increase the effect that each wonld impose on the detainee. Combined Use at 9-11.
Specifically, medical studies provide some evidence that sleep deprivation may reduce toleran
to some forms of pain in some subjects. Ste, e.g., B. Kundermann et al., Steep Deprivation
Affects Thermal Pain Thresholds but not Somatosensory Thresholds in Healthy Volunteers, 66
Psychosomatic Med. 932 (2004) (finding a significant decrease in heat pain thresholds and som
decrease in cold pain thresholds efter one night without sleep); 8. Hakld Onén ef af., The FEffect;
of Total Sieep Deprivation, Selective Sleep Interruption and Sleep Recovery on Pain Tolerance
Thresholds in Healthy Subjects, 10 )., Steep Research 35, 41 (2001) (Snding a statistically
significant drop of 8-9% in tolerance thresholds for mechanical or pressure paio after 40 hours)
id. at 35-36 (discussing other studies). Moreover, subjects in these medical studies have been
observed to increase their consuraption of food during a period of sleep deprivation. See Why
We Sleep at 38. A separate issue therefore could arise as the sleep deprivation technique may by
used during a period of djetary mznipulation,

P

Nonetheless, we are satisfied that there are safeguards in place to protect against any
significant enhancement of the effects of the techniques at issue when used in combination with
sleep deprivation. Detainees subject to dietary manipulation are closely monitored, and any
statistically significant weight loss would result in cessation of, at a minimum, the dietary
manipulation technique. With regard to pain sensitivity, none of the techniques at issue here
involves such substantial physical contact, or would be used with such frequency, that skeep
deprivation would aggravate the pain associated with these techniques to a level that shocks the
conscience. More generally, we have been assured by the CIA that they wil} adjust and monitor
the frequency and intensity of the use of other technigues during a period of sleep deprivation,

Combined Use at 16.
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In evaluating these techniques, we also recognize the emotional stress that th_gy_u_la'y
imbose upon the detainee. While we know the careful procedures, safeguards, and hfmtauons
under the CIA's interrogation plan, the detainee would not, In the course of undergoing these
techniques, the detainee might fear that more severe treatment might follow, or that, for example,
thé sleep deprivation technique may be continued indefinitely (cven though, pursuant to CIA
procedures, the technique would end within 96 hours). To the extent such fear and uncertzinty
may occur, however, they wauld bear a close relationship to the important govermnment purpose
of obtaining information crucial to preventing a future terrorist attack. ﬁ}ocordmg to the CIf\, the
belief of al Qaeda leaders that they will not be harshly treated by the Umited Stgtu is the primary
obstacle to encouraging them to disclose critical intefligence. Creating uncertainty over whether
that assumption holds—while at the same time avoiding the infliction (or even thethr'eatcned
infliction, see supra at n.21) of any significant harm—is a necessary part of the cE!:‘cchveness of
these techniques and thus in this context does not amount to the arbitrary or egregious conduct
that the Due Process Clause would forbid. When used in combination and with the safeguards
described above, the techniques at issue here would not impose harm that constitutes “cruel,
inhuman, or degrading treatment or punishment” within the meaning of the DTA.

IV,

The final issue you have asked us to address is whether the CIA’s use of the proposed
interrogation techniques would be consistent with United States treaty obligations under
Common Article 3 of the Geneva Conveations, to the extent those obligations are not
encompassed by the War Crimes Act® As we explain bélow, Common Article 3 does not
disable the United States from employing the CIA’s proposed interrogation techniques.

we understand that the CIA Intends for the program to comply with Common Article 3, and our analysis below is
premised on that policy determination,

In addition, we note that the MCA provides anether mechanism whereby the President could ensure that the
CIA inlerrogation program fully complies with Common Articls 3—by reasserting his pre-Hamdan conclusion
Common Asticle 3 does not apply to the armed conflict 2gainst al Qaeda. Section 6{a)(3) of the MCA provides the
Presideat with the amhority to “interpret the meaning and applicotion of the Geneva Conventions™ through
executive orders that “shall be authoritative in the same manner as other administretive regulations” (eraphasis
added). By specifically invoking administrative law, ths MCA provides (he President with at least the same
authorily to interpret the wealy as an administrative agency would have to interprel 2 federal statme. The Supreme;
Court has held that an administrative agency’s reasonable interpretation of a federal statute is to be “given
controlling weight” even [f a court has held in 2 prior case thal another interprelation was beffer than the ons
contained in the agency regulation. See Nat'l Cable & Telecomm, Ass'nv. Brand X Internet Serv., 545 U.S. 961,
980-986 (2005). As the Court explained, the “prior judiciel consiruction of 2 statute romps an agency construction
otherviss entitled to Chevron deference only if the prior cout decision holds that its construction follows from the
unambiguous terms of the statute and thus leaves no reom for agency discretion.” Id. at 982. - Heandon did net hold
that Common Article 3 was unambiguous. Rather, the Court held only that the best interpretation of Common
Article 3 was that it apphied lo any couflict that was not a conflict between states. The Courl did not address the facl
that the President had reached the opposite conclusion in his February 7, 2002 order, and reduced that view to the
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Common Article 3 has been described as & “Convention in miniature.” Iitemational -
Committee of the Red Cross, Jean Pictet, gen. ed., Il Commentaries on Ha_z Genava Conventions
at 34 (1960). It was intended to establish a set of minimum standards applicable to the treatment}

of ali detainees held in non-international armed conflicts.
F A

Qur imerpretation must begin “with the text of the treaty and the context in which the
written words are used.” Société Nationale Industrielle Aéropostiale v. United States Disirict
Court, 482 U.S. 522, 534 (1987); Eastern Airlines, Inc. v. Floyd, 499 U.S. 530, 534 (1991); see
also Vienna Convention on the Law of Treaties, May 23, 1969, 1144 UN.T.S, Asticle 31(1) ("A
treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to
the terms of the treaty in their context and in light of its object and purpose.”); see also Ian
Brownlie, Principles gf Public International Law 629 (1990) (“The language of the treaty must
be interpreted in light of the rules of general international law in force at the time of its
conclusion, and also in light of the contemporanéous meaning of the terms.”).’ The foundation
of Common Article 3 is its overarching requirement that detainees “shall in all circumstances be;
treated humanely, without any adverse distinction based or race, color, religion or faith, sex,
birth or weaith, or any other sirilsr criteria.” This requirement of humane treatment is
supplemented and focused by the enumeration of four more specific categories of acts that “are
and shall remain prohibited at any time and in any place whatsoever.” Those forbidden acts are

{8) Viclence to life and 'person, in particular murder of alf kinds, mutilation, cruel
treatment and torture, :

{b) Taking of hostages; -

“erronsous” kitigating position of the Solicitor Genera). See 126 $. CL a12795; id. a1 2845-46 (Thomas, [,
dissenting) (recognizing that the majority did not address whether the treaty was ambiguous oF deference was
appropriate).

Becauss the MCA expressly zllows the Presidant to'interpret the “application” of Common Article 3 by
executive order, he lawfulty could reassert his pre-Hamdan interpretation of the treaty. While we need not fudly
explore the issue here, we have littke doubt that as 3 matter of text and history, the Presideat could reasonably find
that zn “armed tonflict not of an international character occurring in the texritory of one of the High Conlracting
Paities” does aot include an armed confiict with an international terrorist organization oocurting across tewvitorial
boundarics. See, e.g., Pictet, Il Corunentaries, al 34 {*Spezking generally, it must b recoguized that the conffict:
refemred to in Article 3 are zrmed conflicts, with armed Jorces on either side engaged in hostilities, in shon, which
are in roany respects similar to an International war, bul take ploce within the confines of a single covntry.”)
(emphasis added). Therefore, although we assume in light of Homdan (hat Conunon Article 3 applics to the preseju
conflict, we note that the President permissibly could interpret Common Ardele 3 not to apply by an execntive ond=r
issucd under the MCA. : '

* Although the United States has not ratified the Vienna Convention on the Law of Treaties, we have oftkn
looked to Asticles 31 and 32 of the Convention asa resource for rules of irzaty interpretation widely recognized inf
international law, .
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.the Red Cross, many of whom had assisted in drafting the Conventions, published Commentarie
- ‘on each of the Geneva Conventions, under the general editorship of Jean Pictet. Se¢ Jean Pictet,
gen. ed., Commentaries on the Geneva Conventions (CRC 1960) (hereinafter, “Commentaries”).

~ Tecognize, relevant in interpreting the Geneva Conventions™).

TC T )

(c) Outrages upon personal dignity, in particular, humiliating and degrading
treatment;

(d) The passing of sentences and the carrying out of executions withuut. previous
judgment pronounced by a regularly constituted court a.ﬁ‘o_rding alf the judicial
guarantees which are recognized as indispensable by civilized peoples.

Of these. provisions, two have no application here. The proposed CIA interrogation methods will

involve neither the “taking of hostages” nor the “passing of sentences [or] the carrying out of
exccutions.” Thus, our analysis will focus on paragraphs 1{(a) and 1(c), as well as Common
Article 3's introductory text, :

Where the text does not firmly resolve the application of Common Article 3 to the CIA's
proposed interrogation practices, Suprems Court precedent and the practices of this Office direc!
Us to several other interpretive aids. As with any treaty, the negotiating record—also known as
the maveurx préparatoires—of the Geneva Conventions is relevant, See, e.g., Zicherman v.
Korean Ai Lines Co., 516 U.S. 217, 226 (1996) (“Because a treaty ratified by the United States
is not only the law of this Jand, but also an agreement among sovereign powers, we have
traditionally considered as aids to its interpretation the negotiating and drafting history (travaux
préparatoires) and the post-ratification understanding of the contracting parties.”); see also
Vienna Convention on the Law of Treaties Art. 32(a) (stating that “supplementary means of
interpretation, including the preparatory work of the treaty,” mey be appropriate where the
meaning of the text is “ambiguous or obscure™). With regard to the Geneva Conventions, an
additional, related 100l is available: In 1960, staff members of the Internationa! Committes of

These Commentaries provide some insight into the negotiating history, as well g5 a fairly

contemporaneous effort to explain the ICRC's views on the Conventions® proper interpretation. |

The Supreme Court has found the Commentaries pevsuasive in interpreting the Geneva

Conventions, See Hamdan v. Rumsfeld 126 S. Ct. 2749, 2796-98 & n.48 (2006) (citing the
Commentaries ten times in interpreting Common Anticle 3 to apply to the armed conflict with al
Qaeda and explzining that “ft]hough not binding law, the [ICRC Commentary}] is, as the parties

In addition, certain international tribunals have in secent years applied Common Asticle 3
in war crimes prosecutions—the Intemational Tribunal for the Former Yugoslavia (“ICTY™) and
the Intemnational Criminal Tribunal for Rwanda (“ICTR"). Their decisions may have relevance
as persuasive authority. See Vienna Convention on the Law of Treaties Art. 31(3)(b) (stating
that “subsequent practice in application of the treaty™ may be relevant to its interpretation). The
Supreme Court recently explained that the interpretation of a treaty by an'international tribunat
charged with adjudicating disputes between signatories should racsive “respectful
consideration.” Sanchez-Liamas v. Oregon, 126 S. Ct. 2669, 2683 (2006); see also Breard v.
Greene, 523 U.8. 371, 375 (1998) (per curiam). The Geneva Conventions themselves do not
charge either ICTY or ICTR with this duty, leaving their views with somewhat less weight than
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- under the Geneva Conventions, and such legistation properly influences our construction of the Geneva

suc'h a tribunal otherwise might have. We do, however, find several decisions of the ICTY of
use, and that our analysis aligns in many areas with the decisions of these tribunals provides
some comfort that we have accurately interpreted the treaty’s terms.

Finally, we also recognize thet the practices of other state parties in implementing
Common Anicle 3 (as opposed to the statements of officials from other nations, unsupporsted by
any concrete circumstances and conduct) may serve as “a supplementary means of
interpretation.” See Vienna Convention on the Law of Treaties Ari. 31(3)(b). We have found
oaly one country, the United Kingdom, to have engaged in a sustained effort to interpret
Common Article 3 in a similar context, and we discuss the relevance of that example below.*

In addition, the Preparatory Committee for the International Criminal Court established
under the Rome Statute has developed elements for crimes under Common Asticle 3 that may be
tried before that court, and an accompanying commentary. See Knut Dérmann, Elements of
Crintes under the Rome Statute of International Criminal Court; Sources and Commentary
(Cambridge 2002). The United States is not 4 party to the Rome Statute, see Letter from John R
Bolton, Undersecretary of State, to UN Secretary General Kofi Anan (May 6, 2002)
(announcing intention of the United States not to become 2 pasty to the Rome Statute), but
several parties to the Geneva Conventions are. Thus, while the Rome Statute does not constitute
2 legal obligation of the United States, and ifs interpretation of the offenses is not bindingas a
matter of law, the Statute provides evidenca of haw other state parties view these offenses. Like
the decisions of internationat tribunals, the general correspondence between the Rome Statute
and our interpretation of Common Article 3 provides some confirmation of the correctness of the
interpretation herein, '

2

In addition to the guidance provided by these traditional tools of treaty interpretation, th
Military Commissions Act substantially assists our inquiry.

The MCA amends the War Crimes Act to include nin specific criminal offenses definink
the grave breaches of the Geneva Conventions, which we have discussed above. These
amendments, couastitute authoritative statutory implementation of a treaty ¥ As important, by

* The practice of many other state parties in responss 1o civil conflicts appears to have been simply to
violate Cornmon Asticle 3 without conducting any interpretation. The Government of France, for instance,
reportedly instituted torture as an official practics in secking 1o suppress insumection in the then-French temitory of;
Algeria between 1954 and 1962, See, e.g., Shiva Eftekhari, France and the Algerian War: Froma Policy of
‘Forgelting ' to a Framework of Accountability, 34 Colum. Hum_ Ris. L. Rev. 413, 42122 (20603). More recently,
Russia reportedly engaged in sustzined violations of Common Asticle 3 in dealing with the internal conflict in
Chechnya. Wedo not take such actions as a gulde to the meaning of Common Anticle 3, and indeed ‘many of the
reparted actions of these nations are condemnzble. But these examples do reinforce the need fo distinguish what
states say from what they in fact do when confronted with their own national security challenges.

¥ Congress provided a comprehensive framework for discharging the obligations of the Unlted States -

Conveations. Congress regularly enzcts Jegislation implementing our ireaty obligations, and that legistation
provides definitions for undefined treaty terifis or otherwise spesifies the domestic legal effect of such treaties. Seel
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. States to provide effective penal sanctions for grave breaches which are encompassed in

statutorily prohibiting certain specific acts, the amendments allow our interpretation of Commen
Atticie 3 to focus on the margins of relatively less serious conduct (i.¢., conduct that f_alls shori
of 2 grave breach). Accordingly, we need not decide the outer limits of conduct perm!tted by
certain provisions of Comumon Article 3, so long as we determine tl:lat the CIA's prectices, )
limited as they are by clear statutory prohibitions.and by the conditions and sa.feguards' applied
by the CIA, do not implicate the prohibitions of Common Article 3. For that interpretive tasl\,
the War Crimes Act addresses five specific terms of Common Asticle 3 by neme—"torture,
“cruel treatment,” “murder,” “mutilation,” and the “taking of hostages.” Although the War
Crimes Act does not by name mention the three remaining relevant terms—"violence to life and
person,” “outrages upon personal dignity, in paricular, humiliating and degrading treatment,”
and the overarching requirement of “humane[]” treatment—the Act does address them in part by|
identifying and prohibiting four other “grave breaches” under Common Asticle 3, Three of these
offenses—performing biological experiments, rape, and sexual assault or abuse, see 18 U.S.C.
§§ 2441(dX1)(C), (G), (H)y—involve reprehensible conduct that Common Article 3 surely
prohibits, The Act includes another offense—intentionally causing serious bodily injury—which
may have been intended to address the grave breach of “willfully causing great suffering or
serious injury to body or health,” specified in Asticle 130. This grave breach is not directly
linked to Common Avticle 3 by either its text, its drafting history, or the ICRC Commeniaries;
nevertheless, the “serious bodily injury” offense in the War Crimes Act may substantially
overlap with Common Article 3's prohibitions on “violence to life and person” and “outrages
upon personal dignity.”

Congress also stated jn the MCA that the amended “provisions of [the War Crimes Act]
fully satisfy the obligation under Asticle 129 of the Third Geneva Convention for the United

common Article 3 in the context of an armed conflict not of an internationa! character.® MCA
§ 6(a)(2). This statutory conclosion suggests the view of Congress that the terms “murder,"
“mutilation,” “cruel treatment,” “torture,” and the “taking of hostages” in Common Article 3 are
properly interpreted to be coterminous with the identically named offenses in the War Crimes
Act. Article 130 of the Third Geneva Convention expressly states that two of these offenses—
torture and murder (“willful killing” in Article 130)—are grave breaches, As explained below,
international commentators and tribunals believe that a third offense~~cruel treatment—is
identical to the grave breach of “inbuman treatment” in Article 130. To criminalize only & subse
of those acts would not be consistent with the obligation of the United States under Article 129
of GPW, and Cangress believed it “fully satisf[ied]" that obligation in the MCA.*® In any event,
no legislative history indicates that Congress believed the War Crimes Act left a gap in coverage

e.g,9U.5.C. §§201-208 (addressing the scope of the Convention on the Recogniton of Foreign Asbitral Awards);
18 U.S.C. § 1093 (unplementing and defining terms of the Convention on the Prevention and Punishment of the
Crime of Genocide); 17 U.S.C. § 116(a) (defining ferms of the Convention for the Protection of Literary and Anistic
Works), 18 U.S.C. §2339C (defining terms of the Intemational Convention for the Suppression of (he Financing of |
Terrorism); 26 U.5.C. § 894(c) ( interpreting the United States-Canada Income Treaty of 1930).

. Jf We need not definitely resolve the question of Congress’s intention as to the two other terms of Commor]
Artcle 3 a_eﬁned in the War Crimes Acti—"mulilalion” and the “taking of hostages™—~ncither of which appears
expressty in Article 130 of GPW. These offenses are not implicated by the proposed CEA interrogation methods,
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. circumstances. Plctet, IIT Commentaries, at 39, see IV Commentaries, at 204-05 (“Tt seems
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with respect to any of its offenses that expressly address by name §peciﬁt': prohibitions in
Common Article 3. Combining Congress’s view in its implementing legislation vml: our own
analysis of Common Article 3's relevant terms, including the alignment of Congress’s ’
definitions with interpretations of international tribunals, we conclude below that Congress's
view is correct and that it has in the War Crimes Act fully and correctly defined the terms at
issue, namely “torture” and “cruel treatment.”

3

Congress in the MCA also made clear, however, its view that the grave breaches defined
in the War Crimes Act do not exhaust the obligations of the United States under Common
Article 3. The War Crimes Act, as amended, states that “the definitions {in the War Crimes Acty
are intended only to define the grave breaches of Common Asticle 3 and not the full scope of the
United States obligations under that Article.” 18 U.S.C. § 2441(d)(5). Astothe rest,.tha Act
states that the Presidest may “promulgate higher standards and administrative regulations for
violations of treaty obligations which aré not grave breaches of the Geneva Conventions.” MCA

§ 6(2)3)(A). '

Our inquiry with respect to the residual meaning of Common Asticle 3 is therefore’
confined to the three terms not expressly defined in the War Crimes Act—"violence to life or.
person,” “oufrages upon personal dignity,” and “humane” treatment-—to the extent those terms
have meaning beyond what is covered by the four additional offenses under the War Crimes Act
described above,” The President, Membersof Congress, and even Justices of the Supreme
Court in Hamdan have recognized that these provisions are troublingly vague and that post hoe
interpretations by courts, internationel tribunals, or other state parties would be difficult to
predict with an acceptable degree of certainty, See, e.g., Address of the President, East Room,
White House (Sept, 6, 2006) (“The problem is that these (e.g., “outrages upon personal dignity,
in particular, bumiliating and degrading treatment'] and other provisions of Common Article
Three are vague and undefined, and each could be interpreted in different ways by American and
foreign judges.”); 152 Cong. Rec. $10354-02, $10412 (Sept. 15, 2006) (Statement of Sen,
McCain} (“Observers have commented that, though such ‘outrages [upon personal dignity]” are
difficult to define precisely, we all know them whén we see them. Howeves, reither I nor any
other responsible member of this body should want to prosecute and potentially sentence to death
any individua! for violating such a vague stendard.”); Hamdan, 126 S. Ct, at 2798 ("Common
Article 3 obviously tolerates 2 great degree of flexibility in trying individuals captured during
armed conflict; its requirements are general ones.”); id. at 2848 (Thomeas, J., dissenting)
(characterizing provisions in Common Article 3 as “vague” and “nebulous™).

They were not the first to remark on this uncertainty, nor is the uncertainty an accident.
The Commentaries explain that the Conventions' negotiators found it “dangerous to wytogo
into too much detail” and thus souglt “flexible” language that would keep up with unforeseen

* s we explain below, Congress correctly defined the contert of Common Asticle 3's prokibitions on
crucl treatment in the War Crimes Act's “crusl and inhmt_lan reaunent” offense. See inffaatpanIV.B.1b.
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useless or even dangerous to atiempt to make 2 list of ail the factors which make treatment
‘humane."™); se¢ also 2A Final Record of Diplomatic Conferences of Geneva of 1949, at 248
(“Mr. Maresca (Ttaly) thought that it gave greater force to 2 rule if he merely stated its o
fundamental principle without any comments; 10 enter into too many details could only fimit its
scope.”).

The difficult task of applying these remaining terms is substantially assisted by two
interpretive tools established in Uniteq States practice as well as international law. Tha. first of
these turns to more developed United States legal standards—similar to thoss set forth in )
Common Article 3—to provide content to Common Article 3's otherwise general terms. This
approach'is expressly recommended by Congress in the Military Commissions Act, which _
reaffirms the constitutional standards of treatment extended abrozd and to aliens by the Detaines
Treatment Act. The MCA further provides that any violation of the constitutional standards in
the Detainee Treatment Act in connection with 2 Common Article 3 armed conflict constitutes
violation of Common Article 3. See MCA § 6(a)(1). The MCA thus both points us to particu]
domestic law in applying Common Article 3 and leaves open the possibili

ity—advanced by many
during the debate over the MCA—that compliance with the DTA as well as the specific criminal
prohibitions in the War Crimes Act would fully satisfy the obligations of the United States under
Common Article 3. ' :

During the legislative debate over the Military Commissions Act, Secretary of State
Condoleezza Rice explained Wwhy the State Department believed that Coogress rezsonably cou}
declare that compliance with the DTA would satisfy United States obligations under Common
Article 3:

In a case where the treaty’s terms are inherently vague, it is appropriate for a state
to look to its own legal Fremework, precedents, concepts and nomms in interpreting
these terms and carrying out its intemational obligations. . .. The proposed
legislation would strengthen U.S, adlierence to Common Article 3 of the Geneva
Conventions because it would add meaningful definition and clarification to
vague terms in the tresties. '

In the department’s view, there is not, and should not be, any inconsistency with
Tespect to the substantive behavior that is prohibited in paragraphs (a) and (¢) of
Section 1 of Common Article 3 and the behavior that is prohibited as “cruel,
inhuman, or degrading treatment or punishment,” as that phrase is defined in the
U.S. reservation to the Convention Against Torture. That substantive standard
was also utilized by Congress in the Detainee Treatment Act. Thusitisa
reasonable, good faith interpretation of Common Article 3 to state . . . that the
prokibitions found in the Detajnee Treatment Act of 2005 fully satisfy the
obligations of the United States with respect to the standards for detention and
treatment established in those paragraphs of Common Article 3.

Letter from Secretary of State Condoleszza Rice to the Honorable John Warner, Chairman of the

Senzte Armed Services Committee (Sept. 14, 2006) ("Rice Letter”). In enacting the MCA,
Congress did not specificall ¥ declare that the satisfaction of the DTA would satisfy United State§
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_some violations of the DTA would not also be violations of Common Article 3, unless Congress
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obligations under Common Article 3, but Congress took measures to leave open such an
interpretive decision. In particular, section 6(a)(3) of the MCA expressly.delegatﬁ to the |
President the authority to adopt such a “reasonable, good faith interpretation of Common |
Article 3," and section 6(a)(i) provides that the prohibition under the I?TA is direclly relevant i
interpreting the scope of United States obligations under Common Article 3.

It is-striking that Cangress expressly provided that every violation of the DTA .
“constitutes [a) violation[} of common Article 3 of the Geneva Conve:ntlons prohibited by Umted
States law.” MCA § 6(2)(1). Especially in the context of the legislative debate that accon"q?amai
the passage of the Military Corumissions Act, this statement suggests a belief tha_t tlfe tradition
constitutional standards incorporated into the DTA very closely track the humanitarian standard

of Common Article 3. If the fit were loose, it would be difficult Lo foreclose the possibility that

were of the-view that Common Article 3 is in all cases more protective then the domestic
constitutional provisions applicable to our own citizens, -

The manner in which Congress reaffirmed the President’s authority to interpret the
Geneva Conventions, outside of grave breaches, is consistent with the suggestion that the
Detainee Tredtment and War Crimes Acts are substantially congruent with the requirements of
Common Asticte 3. The Military Commissions Act, after identifying both the grave breaclies set
out in the War Crimes Act and transgressions of the DTA as violations of Common Article 3,
states that the President may “promuigate higher standards and administrative regulations for
violations of treaty obligations which are nof grave breaches of the Geneva Conventions.”
MCA § 6(a)(3)(A) (emphasis added). The provision does not mention the DTA: While the
provision indicates that there are violations of Common Article 3 that are not grave breaches
covered by the War Crimes Act, it also implies that the DTA may address those additional
violations., See also 18 U.S.C. § 2441(d)(5), as amended by MCA § 6 (stating that “the
definitions {in the War Crimes Act] are intended only to define the grave breaches of Common
Article 3 and not the full scope of the United States obligations under that Article™). [

In applying the DTA’s standard of humane treatment to Cornmon Asticle 3, Congress
was acting in accordance with a practice grounded in the text and history of the Geneva
Conventions. The Conventions themselves recognize that, apart from “grave bresches,” the state
parties have some flexibility to consult their own lega) traditions in implementing and
discherging their trezty obligations. Although parties are obligated to prohibit grave breaches,
with “penal sanctions,” see GPW Art. 129 1 1-2, the Conventions require parties “io take
measures necessary for the suppression of other breaches of the Convention[s],” id §3. The
Commentaries also suggest such an approach when they explzin that Common Article 3 wes
drafted with reference to the then-existing domestic laws of state parties: It “merely demands
respect for certain rules, which were already recognized as essential in all civilized countries, and
embodied in the national legislation of the States in question.” Pictet, Il Commentaries, at 36, |
Not only was the United States among the Conventions’ leading drafters, but it was then (as it is
now) among the leading constitutional democracies of the world. It is therefore manifestly
appropriate for the United States to consider its own constitutional traditions—those rules
“embodied in the national legislation” of the United States—in determining the mezning of the
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general standards embodied in Common Asticle 3. The DTA incprporated constitutional
standards from our Nation's legal tradition that predate the adoption of the Geneva Conventions!

Indeed, the United Stetes previously has loaked to its own law to clarify e:mbiguous '
treaty terms in similar treaties. A leading example is now embodied inthe DTA ltscl.f. Faced
with an otherwise undefined and difficult-to-apply obligation to refrein from “cruel,‘m}‘\un}an, of
degrading treatment” in Article 16 of the CAT, the Senate turned to our Nation’s constitutional
standards and made clear in its advice and consent that the obligation of the United States under
this provision would be determined by reference to the Fifth, Eighth, and Fourteenth )
Amendments of the U.S. Constitution. See Executive Branch Summary and Analysis of the CA
at 15-16; S. Exec. Rep. 101-30, Convention Against Torture and Other Cruel, Ininiman or
Degrading Treatment or Punishment at 25-26 (Aug. 30, 1990); see also Samann v.
Comumissioner, 313 F.2d 461, 463 (4th Cir. 1963) (tooking to a more detailed definition of a term
in a domestic [.S. tax statute to interpret 4 comparatively general treaty term). As with the
Geneva Conventions, this approach was at least suggested by the treaty itself, which required
state parties to “undertake 1o prevent . . . cruel, inhuman, or degrading treatment or punishment|
CAT Ast. 16 (emphasis added); see Executive Branch Summary and Analysis of the CAT, S.
Treaty Doc, 100-20 at 15 (explaining that this language is “more limited” than a “stringent
prohibition” and “embodies an undertaking to take measures to prevent” violations within the
rubric of existing domestic legal structures).

3

The second interpretive tool applicable here attempts to reconcile the residual
imprecision.in Common Article 3 with its application to the novel conflict against al Qaeda.
‘When treaty drafters purposely employ vague and ill-defined language, such language can reflect
2 conscious decision to allow state parties to elaborate on the meaning of those terms as they
confront circumstances unforeseen at the time of the treaty’s drafting.

the framework established in the Military Commissions Act. Inthat Act, Congress chose 10 k
the Geneva Conventions out of the courts, and recogaized that the Executive Branch has
discretion in interpreting Common Article 3 (outside the grave breaches) to provide good faith J
applications of its vague ierms to evolving circumstances. The explicit premise behing the Act
comprehensive framework for interpreting the Geneva Conventions is that our Government r
needed, and the Conventions permitted, a range of discretion for addressing the threat ageinst the
United States presented by al Qaeda. As we disciissed in the context of the DTA, Congress
knew that a CIA interrogation program had 1o be part of that discretion, and thus a guiding
objective behind the MCA's énzctment was that the CIA's program could “go forward” in the
wake of Hamdan. See supra at 43-44, This is not to say that the MCA declares that any conduct

Like our first interpretive principle, this approach shares the support of Congress throueg!u
D

‘? As a forma marter, the United States undertook a rescrvation to the CAT, altering United States
obligations, rather than invoking domestic Jaw a5 a means of interpreting the trealy, The United States made clear!
however, that it understood the constitetional traditfons of the Undted States ta be more than adequate to satisfy the
“cruel, inhuman o degrading treatment or punishment™ siandard required by the treaty, and therefore, it undertook
ths reservation out of an abundance of czution and nol because it believed that United States law would fal) short
the cbligations under Article 16, properly understood. S. Exec. Rep. 101-30, Convention Agalnst Torture and Otk
Cruet, Inhuman or Degrading Treatment or Punishment 51 25-26 {Aug, 30, 1990).
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falling under the auspices of a CIA interrogation program must be consistent with Common
Atticle 3. To the contrary, Congress recognized that Common Article 3 establishes some clear
limits on such a program. Nevertheless, thé result of lingering imprecision in Common
Article 3's tesms should not be institutional paralysis, but rather discretion for the Executive
Branch in developing an effective CIA program within those clear limits.

Common Article 3 certainly places clear limits on how a state parly may addr'css such
challenges and absolutely bars certain conduct offensive to “all civilized nations.” Pictet, Il
Commentaries, at 39. For instance, the provision prohibits “murder of ali kinds,” “mutilation,”
and “the taking of hostages"—terms that are susceptible 1o precise definition and that “are and
shall remain prohibited at any Gme and in any place whatsoever." When it comes, however, to
Common Article 3's more general prohibitions upon “violence to life or person” and “outrages
upon personal dignity,” it may become necessary for states to define the meaning ofthose
prohibitions, not in the abstract, but in their application to the specific circumstances that arise.

Inde:ed, the ICRC Commentaries themselves contemplate that “what constitutes humane
treatment” would require a sensitive balancing of both security and humanitarian concerns.
Depending on the circumstances and the purposes served, detainees may well be “the object of

strict measures since the dictates of humanity, and measures of security or repression, even wher: :

they are severe, are not necessarily incompatible.” Id. at 205 (emphasis added). Thus, Commor
Article 3 vecognizes that state parties may act to define the meaning of humane treatment, and ifs
related prohibitions, in Tight of the specific security challenges at issue.

The conflict with al-Qaeda reflects precisely such a novel circumstance: The application
of Common Article 3 to 2 war against international terrorists targeting civilians was not one
contemplated by the drafters and negotiators of the Geneva Conventions. As Common Article 3
was drafied in 1949, the focus was on wars between uniformed armies, as well as on the
atrocities that had been committed during World War II. A common feature of the conflicts that
served as the historical backdrop for the Geneva Conventions was the objective of the parties td
engage the other's military forces. As the ICRC described the matter, “Speaking generally; it
must be recognized that the conflicts referred to in Ariicle 3 are armed conflicts, with armed
Jorces on either side engaged in hostilfties—conflicts, in short, which are in many respects
similar to an international way, but take place within the confines of a single country.” Pictet, Il
Commentaries, at 37 (emphases in original)."

Al Qaeda in its war against the United States and its allies is not organized into
battalions, under responsible commend, or dressed in uniforms, although we need not decide
whether these hallmarks of unlawful combatancy set al Qaeda itito a class by itself, What is
undoubiedly novel from the standpoint of the Geneva Conventions is that al Qaeda’s primary

“' Thus, although the Supreme Court rejected the President”s determination that Common Article 3 did o
2pply 1o the conflict against al Qaedy, there can be Ktde doubt that the paradigmatic case for the drafters of Comm
Articic J was an intémal <ivl} war. 2B Final Record of the Diplomatie Conference of Geneva of 1949, aL 121} see
also Pictet, I Commentaries, at 29. A thorough interpretation of Coramon Asticle 3 must reflect that Common
Article 3, at 3 minimum, is detached fom fis historical moorings when applied to the present context of 2rmed

conflict with al Qaeda.
Pl T
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jure Government.” 2B Final Record of the Diplomatic Conference of Geneva of i949, a1 121
" “(emphasis added); see also Pictet, Il Commentaries, at 29 (explaining that the historical impetus
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means of warfare is not to vanquish other uniformed armies but rather to kill innocent mviliar_ls.

In this way, al Qaeda does not resemble the msurgeat forces of the domestic re_bellio_ns 10 which
the drafters and negotiators of Common Article 3 intended to apply long-standing principles of

the law of war developed for national armies. Early explanations of the persons protected from

action by.a state party under Common Asticle 3 referred 1o the “party in revolt against the de

of Common Asticle 3 was bloody “civil wars or social or revohutionary disturbances” in which
the Red Cross had trouble intervening because they were entirely within the tersitory of a
sovereign state); id. at 32 {discussing the paradigm model of “patriots struggling for the
independence and dignity of their country”). Al Qaeda’s general means of engagement, on the
other hand, is to avoid direct hostilities against the military forces of the United States and -
instead to commit acts of terrorism against civilian targets.

Further supporting a cautious approach in applying Common Article 3 in the present
novel context, the negotiators and signatorics of Common Asticle 3 were not under the.
impression that Common Articié 3 was breaking new ground regarding thie substantive rules that
gove state parties, apart from applying those rules 10 2 new category of persons.”® They sough
to formalize “principles {that had] developed as the result of centuries of warfare and had zlready
become customary law at the time of the adoption of the Geneva Conventions because they
reflect the most universally recognised bumanitarian principles.” Prosecutor v. Delalic, Case
No. 1T-96-21-A (ICTY Appeliate Chamber 2001); see also Pictet, Tl Commentaries, at 36
(explaining that Common Article 3 establishes rules “which were already recognized as essentia
in all civilized counteies™) (emphasis added). Of course, the application of Common Article 3’
general standards to a conflict with terrorists who are focused on the destruction of civilizn
targets, a type of conflict not cleasly anticipated by the Conventions’ drafiers, would not meérely
utitize the axiomatic principles that had “developed as the result of centuries of warfare.” Thus,
we must be cautious before we construe these precepts to bind a state's hands in addressing such
a threat to its civilians, ' ’

That a treaty should not be lightly construed to take away such a fundamental sovereign
responsibility—to protect its homeland, civilians, and allies from catastrophic attack—is an
interpretive principle recognized in international law. See Oppenheim ‘s International Law
§ 633, at 1276 (Sth ed, 1992) (explaining that the in dubio mitius canon provides that treaties
should not be construed to limit a sovereign right of states in the absence of an express
agreement); ¢f. Merrion v. Jicarifla Apache Tribe, 455 U.S. 130, 148 (1982) (“sovereign power’
cannat be relinquished “unless surrendered in unmistakable terms”).* The right to protect its

2 As explained above, the innovation of Comumon Article 3 was not to imposs wholly sovel standasds on
states, but to apply the law of war o civil wars that largely shared the characteristics of intermational armed
conflicts, while lacking a state pasty on the opposing side that could be a participant in a fulty reciprocal treaty
arrangement. See Pictet, Il Commentaries, al 37. Although the drafiers were innovating by binding states {o law of
war standards absent an assurance that the enemy would do the same, they believed dhat the general baseline
standards that would apply under Common Asticie 3 were uncontroversial and well established. I

2 The canan of in dubie mitius (literally, “when in doubt, bring calm™} has been applied by numerous
interational tribunals to construe ambiguous treaty terms against the relinquishment of fundamental sovereign
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citizens from foreign attack is 2n essential attribute of a state’s sovereignty. Advisory Opinion on
the Legality of the Threat or Use of Nuclear Weapons, 1996 LC.J. 226, 266. To be sure, the
states negotiating Common Article 3 clearly understood that they were disabling themselves
from undertaking certzin measures to defend their governments against insurgents seeking to
overthrow those governments, which inarguably is an important part of sovereignty. We would,
however, expect clarity, in the text or at least in the Conventions' negotiatiag his_tory, befare we
would interpret the treaty provision to prohibit the United States from taking actiops deemed
critical to the sovereign function of protecting its citizens from catastrophic foreign terrorist
attack. Crucial here'is that the CIA’s program is-determined to be necessary to obtain critical
intelligence to ward off catastrophic foreign tervorist attacks, and that it is carefully designed to
be safe and to impose nd more discomfort than is necessary to achieve that crucial objective,
fundamental to state sovereignty, Just 2s the “Constitution {of the United States} is not a suicide
pact,” Kennedy v. Mendoza-Martinez, 374 U.S. 144, 159 (1963), so also the vague and general
terms of Common Article 3 should not be lightly interpreted to deprive the United States of the
means to protect its citizens from terrorist aftack.

This insight informs passages in the ICRC Commentaries that some have cited to suggest
that the provisions of Common Article 3—to the extent they are not precise and specific—should
be read to restrict state party discretion whenever possible, The Commentaries indeed recognize
that, in some respects, adopting more detailed prohibitions in Common Article 3 would have
been undesirable because the drafters of the Coaventions could not anticipate the measures that
men of ill will would develop to avoid the terrs of a more precise Common Article 3:
“However great the care undertaken in drawing up a list of all the various forms of infliction, it
would never be possible to catch up with the imagination of future torturers who wished to
satisfy their bestial instincts; and the more specific and compiete a list tries to be, the more i
restrictive it becomes.” Pictet, I Commentaries, at 39. It is no doubt true therefore that
Common Article 3's general prohibitions do establish principles that preclude a range of
conduct, and that they should not be subject 10 a technical reading that parses among conduct.
To the contrary, the principles in Common Article 3 are generally worded in a way thatis
. “flexible, and at the same time precise,” id., and they call upon state parties to evaluate proposed
conduct in a good faith manner, in an effort to make compatible both “the dictates of humanity”
towards combatants and the “measures of security and repression” appropriate to defending
one’s people from inhumane attacks in the armed conflict at issue, /d. at 205. We, therefore,
uadertake such an inquiry below.

B.

These interpretive tools inform our analysis of the three relevant terms under Common
Article 3: paragraph 1(a)'s prohibition on “viglence to life and person, in particular murder of ait

powers. See WT.0. Appellate Body, EC Measures Concerning Meat and Meat Products (Hormones),
WI/DS26/AB/R/ §165, v. 154, 1998 WL 25520, at #46 (Tan. 16, 1998) (explaining that the “inlerpretive principte
of In dublo mitius is widely recognized in internationat law as a supplementary toeans of interpretation™). For
example, the International Court of Justice refitsed 1o construe an ambiguous treaty term 1o cede sovereignty over
disputed temitory withow! a clear statement. See Case Concerning Sovereignty over Pulau Ligitan and Pulou
Sipadan, 2002 1.C.J. 625, 648. .
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kinds, mutilation, cruel treaiment and torfure™; paragraph 1(c)’s prohibition on “outrages upon
personal digruty, in particular, humiliating and degrading trestment”; end Commg)r{ Aruc}g 3's
overarching requirement that covered persons "be treated humanely.” Ahho‘ugh it is first in the
syntax of Common Article 3, we address the general humane treatment requirement last, as the

question becomes the extent of any residual obligations imposed by this requirement that are not
addressed by the four specific examples of inhumane treatment prohibited in paragrzphs 1(a)-(d)J -

L

Against those persons protected by Comman Article 3, the United States is obligated not
to undertake ‘‘violence to life and person, in particular murder of all kinds, cruel treatment and
torture.” GPW Art. § 1(a). Paragraph 1(a) raises two relevant questions: Will the CIA
program’s use of the six propased techniques meet Common Article 3°s general requirement to
avoid “violence to life and person,” and will their use involve either of the potentially relevant
examples of “violence to life and person” denoted in paregraph 1(a)—torture and cruel
treatment? .

@

The proposed techniques do not implicate Common Article 3's general prohibition on
“violence to life and person.” Dictionaries define the term “violence™ as “the exertion of
physical force so as to injure or abuse.” Webster's Third Int ! Dictionary at 2554. The
surrounding text and structuire of paragraph 1(a) make clear that “violence to life and person”
does not eiicompass every use of force or every physical injury. Instead, Contmon Afticle 3
pravides specific examples of severe conduct covered by that term—murder, mutilation, torture,
and cruel treatment. As indicated by the words “in particular,” this list s not exhaustive.
Nevertheless, these surrounding terms strongly suggest that paragraph 1(g) is directed at only
serious acts of physical violence. Cf. Dole v. Uniited Steelworkers of Am., 494 U.S. 26, 36 (1999)
(“The traditional canon of construction, noscifur a sociis, dictates that words grouped in a list
should be given related meaning.”).

This reading is supparted by the ICRC Commentaries, which explain that the prohibitions
in paragraph 1(2) “concern acts which world public opinion finds particularly revolting—acts
which were committed frequently during the Second World War." Pictet, I Contmentaries,
at 39. International tribunals and other bodies similarly have focused on serious and intentionz!
instances of physical force. At the same time, these bodies have had difficulty identifying any
residual content to the term “violence to life and person” beyond the four specific examples of
probibited violence that Common Article 3 enumerates. The ICC’s Elements of Crimes does notl
define “violence to life or person” as an offense separate from the four specific examples. The
ICTY similarly has suggested that the term may, not have discernable content apart from its four
specified components. The tribunal initially held that “violence to life or person” is "defined by
the accumulation of the elements of the specific offenses of *murder, mutilation, cruel treatment,
and torture,”™ and declined to define other sufficient conditions for the offense. Prosecutor v,
Blaskic, IT-95-14-T, § 182 (Trial Chamber). In later cases, the tribuzal put 2 finer point on the
matter; af least for purposes of imposing criminal sanctions, the court could not identify a i
residual content to the term “violence to life and person” and dismissed charges thet the
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defendant had engaged n “violence to life or person” that did got constitute torture, cruel
treatment, murder, or mutilation. See Prosecutor v. Vasiljevic, Trial Ch.ambcr, il 1_94~2t}5
(2003). Even when prosecutors attempted to proffer elements of the “vxolen?e to hfeland .
person” violation as & fresstanding offense, they argued that the offense required thq imposition
of “serious physical pain or suffering,” which would mzke it duplicative of the prohibition on
“cruel treatment” Jd

We conclude that the proposed CIA techniques are consistent with Commqn Article 3's
prohibition on “violence to life and person.” As we explained above, Congress-strictly .
prohibited several serious forms of violence to life and person, and the techniques do not involve
any of these. The ICRC Commentaries have suggested that “performing biological experiments’
would be z type of “violence 10 life and person” that, although not explicitly listed as an
example, is also prohibited by paragraph 1(a). See, e.g, Pictet, I} Commentaries, at 39. The i
CIA techniques do not involve biological experiments, and indeed the War Crimes Act ,
absolutely prohibits them. See 18 U.S.C. § 2441(d)(1)(C). Whether or not those grave breach
offensss exhaust the scope of "violence to life and persor” prohibited by Common Article 3, we
are confident that “violence to fife and person” refers to acts of violence serious enaugh to be
considered comparable to the four examples listed in Common Article 3—murder, mutilation,. cJ
torture, and crue! treatment. The CJA techniques do not involve the application of physical for
rising to this standard, While the CIA does on occasion employ limited physical contact, the
“slaps” and “holds” that comprise the CIA’s proposed cormrective techniques are carefully fimited:
in frequency and intensity and subject to important safeguards to avoid the imposition of
significant pain. They are designed to gain the attezition of the detainee; they do not constitute
the type of serious physical force thet is implicated by paragraph 1(a).

b,

The CIA interrogation practices also do not involve any of the four more specific forms
of “viclence to.life or person” expressly prohibited by paragraph 1(a). They obviously do not
involve murder or mutilation. Nor, as we have explained, do they involve torture. See Section !
2340 Opinion ead suprg at 147

““ In this opinion and the Sectlon 2340 Opinion, we have concludsd that the enhianced interrogation
techniques in question would not violate the federal prohibilion on torture in 18 U.5.C. § 2340-2340A or the
prohibition on torture in the War Ctimes Act, see |8 US.C. § 2441(d)(3){A). Both of those offenses reguire as an
clement the imposition of severe physica! or mental pain or suffering, which is consistent with intemationa practice.
asreflected in Article 1 of the Convention Against Tosture and the ICC's deGnition of Comtmon Article 37
prehibition on torture, See Dirmana, Elements of Crimes at 40} (requiring the element of inflicting “'severe physical
or mextal pain or suffering” for torture under Common Asticle 3). The Wa: Crimes Act and the federal prohibition i
on torture further define “severs mental pain or suffering,” and this more specific definition does not appear in the ;
text of the CAT or in tie Rome Statuls. Instead, the source of this definition is an understanding of the Unifed
States to its raification of the CAT. See 136 Cong. Rec. 36,198 (1990). Torture is ot fwther defined in Common
Atticie 3, and the Unitod States did not enter an understanding to that instrument, That the more detailed
explanation of “severe mental pain or suffering” is cast as an “understanding™ of the widely accepted definiton of
toriure, rather than as a reservation, reflects the position of the United States that this more detailed definition of
torturs is consistent with intemational practice, as reflected in Article 1 of the CAT, and peed not have becn entcred
as areservation. Augusfe v, Ridge, 395 F.3d 123, 143 n20 (34 Cir. 2005); see also Vienna Convention on the Law
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The remaining specifically prohibited form of “violence to life or person” in Coramon
Article’d is “crue! treatment.” Dictionaries define “cruel” primarily by reference to GOﬂdl.lCt that
imposes pain wantonly, that is, for the sake of imposing pain. Webster's T.hi.rd Int’'l Dictionary
at 546 (“disposed to inflict pain, especiallyin a wanton, insensate, or vindictive manner™). Ift_hc
purpose behind treatment described as “cruel” is put aside, common ysage would at least require
the treatment to be “severe” or “extremely painful.” /d Of course, we are not calied upon here
to evaluate the term “cruel treatment” standing alone. In Common Asticle 3, the prohibition on
“cruel treatment” is placed between bans on exiremely severe and depraved acts of violence—
murder, mutilation, and torture. The serious nature of this list underscores that these terms,
including crue! treatment, share a common bond in referring to conduct that is particularly
aggravated and depraved. See 5.D. Warren Co. v. Maing Bd, of Environmental Protection, 126
S. Ct. 1843, 1849-50 (2006) (the noscitur a sociis canon “is no help absent some sort of
gathering with a common feature to extrapofate™). In addition, Common Article 3 lists “cruel
treatment” as a form of “violence to life and person,” suggesting that the term involves some
clement of physical foree!

International tribunals and other bodies have addressed Common’ Article 3's prohibition
on “cruel treatment” at length. For purposes of the Rome Statute establishing the International
Criminal Court, the U.N. preparatory commission defined “cruel treatment” under Common
Article 3 to require “severe physical or mental pain or suffering.” Ddrmann, Elements of Crimes
at 397. The committee explained that it viewed “crue! treatment™ as indistinguishable from the
“inhuman treatment” that constitutes a grave breach of the Geneva Conventions. See id at 398;
se¢ also GPW Art. 130 (listing “torture or inhuman treatment” as a grave breach of the Geneva
Conventions). This view apparently also was embraced by Congress when it established the
offense of “cruel and ithuman treatment” in the War Crimes Act as part of its effort to
criminalize the grave breaches of Common Article 3. See 18 U.S.C. § 2441{d)(1)(B); see also
MCA § 6(a)(2). Construing “cruel treatment” to be coterminous with the grave breach of
“inhuman treatment” further underscores the severity of the conduct prohibited by paragraph

1{a).

Aligning Common Article 3's prohibition on “cruel treatment” with the grave brezch of
“inhuman treatment™ also demonstrates its close linkage to “torture.” See GPW Ant, 130 (stating
that “forture or inhuman treatment, including biological experiments,” is a grave breach of the
Conventions) {emphasis added). This velationship was crucial for the ICTY in defining the |
elements of “cruel treatment” under Common Asticle 3. The tribunal explained that cruel
treatment *is equivalent to the offense of inhuman treatment in the framework of the grave
breaches provision of the Geneva Conventions” and that both terms perform the task of barring
“treatment that does not meet the purposive requirement for the offense of torture in common
article 3.” Prosecutor v. Delalic, Case No. IT-96-21-T, § 542 (Trial Chainber I, 1998). The
International Criminai Court stopped at achieving this end, defining the offense of “cruel

of Treaties Art. 2.1(d) (a reservation "pusports to exclude or to madify the legal effect of certain provisions of the
treaty in their application to that State”). There is 10 reasen 1o revisit that long-standing position here; with regand
to torture, Comumon Article 3 imposes nio greater obligation on the United States than does the CAT, and thus
conduct consistent with the two faderal stawtory prohibitions on torture alse satsfes Common Aiticle 3's
prohibition on torture in armed conflicts not of an internationa$ chagacter.
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treatment” under Common Article 3 identically to that of torture, except removing the
requirement that “severe physical or mental pain or suffering” be imposed for the purpose of
“obtaining information or a confession, punishment, intimidation or coercion or for any reason
based on discrimination of any kind." Ddrmann, Elements of Crimes, at 397, 401, The ICTY
went further, suggesting that there may be another difference from torture—that cruel treatment
is directed at “treatment which deliberately causes serious mental or physical suffering that falls
short of the severe mental or physical suffering required for the offence of torture.” Delalic,

4 542, ' .

In the War Crimes Act, Congress, like the JCTY, adopted a somewhat broader definition
of “cruel treatment,” prohibiting the relevant conduct sio matter the purpose and defining a level
of “serious physical or mental pain or suffering” that is less extreme than the “severe physical orj
mental pain or suffering” required for torture. In this way, Congress’s approach to prohibiting
the “cruel treatment™ barred by Common Article 3 is consistent with the broader of the
interpretations applied by international tribunals Congress, however, provided a specific
definition of both “serious physical pain or suffering” and “serious mente! pain or suffering.”
The ICTY found it impossible to define farther “serious physicat or smental pain or suffering’ in
advance and instead adopted a case-by-case approach for evaluating whether the pain or
suffering imposed by past conduct was sufficiently serious to satisfy the elements of “cruel
treatment.” Delalic, § 533. This approach, however, was tailored to the ICTY"s task of applyin;
Common Article 3 to wholly past conduct. Congress in amending the War Crimes Act, by
conirest, was seeking to provide clear rules for the conduct of future operations. Congress’s
more detailed definition of “serious physical pain or suffering” and “serious mental pain or
suffering” cannot be said to contradict the requitements of Common Article 3.

o9

We concluds, with Congress, that the “cruel treatment” term in Common Article 3 is
satisfied by compliance with the War Crimes Act. As we have explained above, the CIA
techniques are consistent with Congress’s prohibition on “cruel and inhuman treatment” in the
War Crimes Act, see supra at 14-24; and thus do not violate Common Article 3°s prohibition on
“cruel treatment.”

A

Paragraph 1(c) of Common Asticle 3 prohibits “outrages upon personal dignity, in
particular, humiliating and degrading treatment.” Ofthe terms in Common Article 3 with
uncertain meaning, the imprecision inherent in peragraph 1{c) was the cause of greatest concern
among ieaders of the Executive and Legislative Branches. See supra at 53-54 (citing statements
by the President and Senator McCain).

* The ICTY defines “cract treatment” as “treatmenl that cavses serious mental pain or suffering or
constitules o serious attock on human dignify.” Delalic, at§.544 (emphasis added). The vibunal never has
explained ils reference (o a “serious attack on human dignity.” Common Article 3 has an express provision
addressing certain types of affconts to personal dignity in its prohibition of "outrages upon personal dignity, in -
particular, humilisting and degrading eatnent” GPW Ant 3 % 1(c). The swucture of the Gencva Conventions
suggests that attacks on parsonal dignity shoald be analyzed under paragraph 1¢c), the requitements of which we
analyze below, .
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Despite the general nature of its langpage, there are several indications that o
_paragraph 1(c) was intended to refer to particularly serious conduct. The term “humiliating and
degrading treatment™ does not stand alone. Instead, the term is a specific type or sul_:sc_:t of_the.
somewhat clearer prohibition on “outrages upon personal dignity.” This structure distinguishes
Commen Article 3 from other international treaties that inchude freestanding prohibitions on
“degrading treatment,” untethered to any requirement that such treatment constitute an '“outrage
upon personal dighity.” Compare CAT Art. 16 {prohibiting “cruel, inhuman or degrading
treatment or punishment which does not amount to torture™) with European Convention on
Human Rights Article 3 ("No one shall be subjected to tosture or to inhuman or degrading
treatment or punishment.”™). Thus, paragraph 1(c) does not bar “humiliating and degrading
treatment” in the abstract; instead, it prohibits “humiliating and degrading treatment™ that rises to
the level of an “outrage upon personal dignity.” This interpretation has been broadly accepted by
international tribunals and committees, as it has been adopted both by the ICC Preparatory _
Committee and the ICTY. See Dormann, Elements of Crirmes, at 314 (stating, as an element of
the ICC offense corresponding to paragraph 1{c) of Common Article 3, that “the severity of the
humiliation, degradation or other violation was of such degree as to be generally recognized as
.an outrage upon personal dignity”); Prosecutor v. Aleksovski, Case No. [T-95-14/1 at § 56 (Trial
Chamber 1 1999) (requiring that the conduct rise to the level of an outrage upon personal
dignity). _

The term “outrage” implies a relatively flagrant or heinous form of ill-treatment.
Dictionaries define “outrage” as “describfing] whatever is so flagrantly bad that one’s sense of
decency or one’s power to suffer or tolerate is violated” and fist “mosnstrous, heinous, fand]
atrocious” as synonyms of “outrageous.” Webster's Third Int'l Dictionary at 1603. Inthis way,
the term “outrage” appeals to the common sense standard of a reasonable person's assessing
conduct under all the circumstances. And the judgment that term seeks is niot a mere opinion that
the behavior should have been different—to be an outrage, 2 reasonable person must assess the
_ conduct as beyond all reasonable bounds of decency. This reaction is niot to leave room for

debate, as the term is directed at “the few essential rules of humanity which all civilised nations
consider as valid everywhere and under all circumstances and as being abave and outside war
itself.” Pictet, I Commentaries, 2t 32 (emphases added). Accordingly, in applying the “outrage
upon personal dignity” term, the ICTY has recognized that it does not provide many clear )
standards in advance, but that it is confined to extremely serious misconduct: “An outrage upon
personal dignity within Article 3 . ., is a species of inhuman treatment that is deplorable,
occasioning mere serious suffering than most prohibited acts within the genus.” Aleksovski, at
¥ 54 (emphasis added).

The ICRC Commentaries on the Geneva Conventions underscore the severity of the
misconduct paragraph 1(c) addresses. See Pictet, Il Commentaries, at 39 (linking paragraph
1(c) to the prohibitions on torture, cruel treatment, murder, and mutilation in paragraph 1(a) and
explaining that both paragraphs “concemn acts which world opinion finds particularly revolting—
acts which were committed frequently during the Second World War”). The ICTY similarly
looks to a severe reaction from a reasonable person examining the totality of the circumstances.
See Aleksovshi, at ] 55-56 (to violate paragraph 1(c), the humiliation and degradation must be
“so intense that the reasonable person would be outraged™). An examination of purpose also
informs paragraph 1(c)'s focus on “humiliating and degrading treatment” that rises to the level of
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an “outrage upon personal digrity.” The same international tribunal l?as echlgined that
paragraph 1(c) requires an inquiry not only into whether the conduct is objectively outrageous,
but also into whether the purpose of the conduct is purely to humiliate 2nd degrade ina
contemptuous and outrageous manner, Thus, the ICTY has looked to the intent of the accused—
it is not enough that a person fee] “humiliated,” rather the conduct must be “animated by
contempt for the htuman dignity of another person.” Jd &l § 56 (emphasis added). For the
Yugoslavia tribunal, paragraph 1(c) captures a concept of wanton disregard for humanity, of |
recklessness, or of 2 wish to humiliate or to degrade for its own sake,

This inquiry into a reasonable person’s evaluation of context, purpose, and intent with
regard to the treatment of detainees is familiar to United States law, In the context of persons no,
convicted of any crime, but nonetheless detained by the Government, this same inquiry is
demanded by the DTA, and the Fifth Amendment standard that it incorporates. As we have
explained above, the DTA prohibits treatment, and interrogation techniques, that “shock the
conscience.” Rachin v. California, 342U.S. 165, 172 (1952); seg also County of Sacramento v.
Léwis, 523 U.S. 833, 846 (1998) ("To this end, for halfa century now we have spoken of the
cognizable level of executive abuse of power as that which shocks the conscience.™). Much like
the test contemplated by the term “outrage,” the “shocks the conscience” test looks to how a
reasonable person would view the conduct “within the full context in which it occurred™ Lewis,
523 U.3 at 849 (emphasis added), see id (requiring “an exact analysis of circumstance™); Wilkink
v. May, 872 F.2d 190, 195 (7th Cir. 1989} (With regard to pre-conviction treatment, the test is
whether there was “misconduct that a reasonable person would find so beyond the norm of
proper police procedure as to shock the conscience.™). Indeed, our courts in applying the
substantive due process standard have asked "whether the behavior of the government officer is
S0 egregious, so outrageous, that it may fairly be said to shock the contemporary conscience.” |
Lewis, 523 U.S. at 848 n.8 (emphasis added), Because 2 reasonable person would [ook tothe |
reason or justification for the conduct, the “shocks the conscience” test under the DTA also L
contemplates such an inquiry. Jd. at 846 {(asking whether the conduct amounts to the “exercise o
power without any reasonable justification in the service of a legitimate goveinmental
objective™). :

Loy

For these reasons, we conclude that the term “outrages upon pessonal dignity” invites, not
forbids, an inquiry into the justificztion for govemmental conduct, as the term calls for the
outrageousness of the conduct to be evaluated in the manner a reasonable person would. To be
sure, the text of Common Article 3 introduces its specific prohibitions, including its reference to
“outrages upon personal dignity,” by mandating that such acts “are and shall remain prohibited
at any time and in any place whatsoever.” This text could be read to disapprove any evaluation
of circumstance,.or the considerations behind or justifications for specifically prohibited conduct
See, e.g., Pictet, IV Commentaries, at 39 (“That is the method followed in the Convention when
it proclaims four absolute prohibitions. The wording adopted could not be more definite. . . . N
possible loophole is left; there can be no excuse, no attenuating circumstance.”).

Nevertheless, this introductory text does not foreclose consideration of justifications and
context in detesmining whether a particuler act itself would constitute an outrage under the
treaty. This conclusion is supported by other terms in Commion Article 3. For example,
Common Article 3 prohibits “murder,” but murder by definifion is not simply any homicide, but
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killing without lawful Justification. Common Article 3 may not permit a “m_urdcr"“to be N
justified, but committing a homicide in self-defense simply would not constitute a “murder.
Similarly, the term “outrage” seeks 1o identify conduct that would be universally 'coa;s:dlered
beyond the bounds of decency, as transcendiop “the few essential rules of hum'amty which all
civilised nations consider as valid everywhere and under all circumstances.” Pictet, I
Commentaries, at 32. An approach that foreclosed consideration of purpose th_t:oughout
Common Article 3 caunot be squared with the ICRC Commentaries in evaluating whether
conduct is humane-—a requirement of Common Article 3 that the “outrage upon personal
dignity"” term is expressly stated to advence. The humane treatment requirement is szid to
prohibit “any act of violence or intimidation, inspired not by military requtirements or a
legitimate desire for security, but by a systematic scorn for human values.” Pictet, IV
Commentaries, at 204 (emphasis added).

An evaluation of circumstance therefore is inherent in the plain meaning of the term
“outrage.” Itisa concept, following relatively clear prohibitions on particularly grave acts, that
furns to the objective judgment of reasonable people and proscribes conduct that is so vile asto
be universally condemned under any standard of decency. Because it relies on such common
judgment, the term “outrage” must evaluate conduct as reasonabie people do, by weighing the
justifications for that conduct. As the Supreme Court of Israel recently explained in applying the
“rules of international Jaw" to Israel’s “fight agaitst international terrorism,” the principles of the
law of war in this context “are not ‘ali or nothing.”” Public Committee Against Torture in Israel

v. Government of Israel, HCY 769/02, at 34 (Sup. Ct. Israel, Dec. 13, 2006).

That the prohibition of “outrages upon personal dignity” looks behind conduct for its
Justifications illuminates the decisions of the ICTY interpreting this term. For example, in
Prosecutor v, Kovac, 1T-96-238 (Appeals Chamber, June 12, 2002), the tribunal held that forcing
a teenage girl in detention to dance naked on a table was an “outrage upon personal dignity.” /4 |
1160. These facts involved clearly outrageous conduct undertaken for no purpose other than the
prurient gratification of the defendant. None of the CIA’s proposed techniques bears a passing
resemblance to the prurient and outrageous conduct at issue in Kovac,

The proposed teckniques also contrast sharply with the outrageous conduct documented
at the Abu Ghraib. prison in Ireq. As General Antonio Taguba’'s official investigation reported,
the detainees at Abu Ghrajb were subjected to “sadistic, blatant, and wanton criminal abuses” |

16 (May 4, 2004) (“Taguba Report™). The report charged the offending military personnel with
“forcibly arranging detainees in various sexually explicit positions for photographing”;. “forcing
naked male detainees to wear women's underiwear”; “forcing groups of male detainees to
masturbate themselves while being photographed and videotaped”; “arranging naked male
detainees in 2 pile and then jumping on them”; “positioning a naked detainee on a MRE Box,
with a sandbag on his head, and attaching wires to his fingers, toes, and penis to simulate electric
torture”; “plecing a dog chain or strap around a defainee’s neck and having a female soldier pose
for a picture”; and “sodomizing a detainee with a chemical light and perhaps a broom stick " 14
at 16-17. These wanton acts were undertaken for abusive and lewd purposes. They bear no
resemblance, either in purpose or effect, to any of the techniques proposed for use by the CIA,
whether employed individually or in combination.
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The contrast with Kovad and the acts at abu Ghraib goes some way to highlighting the
conduct that paragraph 1(c} does reach. As the ICRC Commentaries have explained, paragr?ph
1(c} is directed at “acts which wosld public opinion finds revolting—acts which were committed!
frequently during the Second World War.” Pictet, Il Commentaries, at 39. World War I was
typified by senseless acts of hatred, and humiliation or degradation, for no reason other than to
reinforce that the victims had been vanquished or that they were viewed as inferior because of )
their nationality or their religion. Needlessly exposing prisoners to public curiosity is part of this
dark history, see GPW Art. 13, and commentators cite as a paradigmatic example of such
conduct the parading of prisoners in public. See Dormann, Elements of Crimes, at 323 {referring
to the post-World War II prosccution of Maezler for marching prisoners through the streets of [
Rome in a parade emulating the tradition of ancient triumphal celebrations). ¥n another case, di
Australian authorities prosecuted Japanese officers who tied Sikh prisoners of war “td a post an
beat them with sticks until they lost consciousness.” Tvial of Tanaka Chuichi and Two Others
{1946), X1 Law Reports of Trials of War Criminals: United Nations War Crimes Commissions
62. In addition, they shaved the prisoners’ beards and forced them to smoke cigarettes, in
deliberate depigration of the Sikhs’ religious practices requiring facial hair and forbidding the
bandling o}; tobacco, all as post hoc punishment for minor infractions of the rules of the prison
camp. Jd.

These acts were intended to humiliate, and nothing more—there was no security
Justification, no carefully drawn plan to protect civilian lives. These were part of a panoply of
atrocities in World War II meant to “reduce men to the state of 2nimals,” merely because of who
they were. See Pictet, IH Commentaries, at 627. These acts were undertaken for wholly
prurient, humiliating, or bigated ends, and that feature was an inextricable part of what made
them “outrageous.” ¥’

“ Inthis way, acts intended to denjgrate the religion of detajness implicate Common Article 3. Adthough
pursuant to 3 different standard applicable to prisoners of war under the 1929 Geneva Convention, the Australian
war crimes prosecution suggests that somz consideration of the culiural sensitivitfes of detalnees may be relevant
when determining whether there has been 3 subjective intentto bumiliale, There, the Japanese defendants sougiit
out the features of the Sikh religion and sought 10 exploit thosa in particular, with no purpose other than to humiliaté
the detainees. This is not what occurs in the CIA program, It should be iiated thal, upon intake Into cusiody, the
CIA does trim the hair and shave the beards of detainees to prevent the introduction of disease and weapons into the:
facility. Afer this initial shaving, detainees are permited to grow thelr halr (o any desired length. We have a]rmdy{ ,
cancluded that such limited use of involuntary grooming by the CIA is consistent with Common Article 3. See |
Letter to John A: Rlzz0, Acting General Counset, Ceatral Intelligence Agency, from Steven G. Bradbury, Acting |
Assistant Attorney General, Office of Legal Counsel, at 12-13 (Aug. 31, 2006). Agzin, the difference here is that I
the purpose is not to humiliate the detainee, or to exploit any particular sensitivity, but 1o serve legitimate sequrity
and hygiene purposes,

** Our interpretation here is also consistent with the fact that paragraph k(c) is not 2 prohibition on
“outrages” simpliciter, but instead proscribes “outrages upon personal dignity.” (Emphasis added) The words
“upon personal dignity™ may be read to specify the injury that must oocur before we evaluate whether the cansing
© conduct constitutes an “outrage.” Put differently, paragraph 1(c) i$ nol a free-floating inquiry into the justifications :
for state party conduct during an armed conflict not of an intemational character. instead, there must be some t
affront to “personal digaity” before that inquiry is triggezed. The words "upon personal dignity” may 2lso be read to
constrain the cousiderations that miay be brought to bear in determining whether an “outrape” has coturred, In this
regard, the term may be designed to focus paragraph 1(c) en the person subjected to state party conduct, and his
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‘why a hardship is being imposed. The termisbesi read asa prohibition on the arbitraty, the wanton, or the prurien|

wounld not be viclated by the techniques, used either individually or in combination,

With these principles in mind, we turn to whether the proposed CIA techgiqu@ are
consistent with Common Asticle 3's prohibition on “outrages upon personal dignity, in
particuiar, humiliating and degrading trestment”™ We already have detc_rmine'd that the CIA_
program does not “shock the conscience,” or thereby violate long-standing pnnclgles of United | .
States law founded in the Fifth Amendment to our Constitution and incorporated into the DTA..
Especially regarding a term that, in many ways, provides a protective b_uffer around tl_w
comparatively specific prohibitions in Common Article 3, it is appropriate for the United States|
to tum to its domestic legal tradition to provide a familiar, discernable standard for the inquiry |
that-paragraph 1(c) requires. As we explained above, the MCA reflects a considered judgment

by Congress that the DTA tightly fits the requirements of Common Article 3, and this

congressional judgment is important in determiaing the proper interpretation of Common Am'clja
3 for the United States. The DTA asks whether conduct “shocks the contemporary conscience,’
it evaluates the judgment of the reasonable person, and it tracks the inquiry that the plain
meaning of the term “outrages” invites. Thus, our conclusion that the program is consistent with
the DTA is 2 substantial factor in detemﬁru'nF that the program does not involve “outrages upon,
personal dignity” under Common Article 3.* .

But consisteacy with the DTA is not the only basis for our conclusion. In the limited
context at issue here, the CIA program’s narrow focus, and its compliance with the careful
safeguards and limitations incorporated into the program, provide adequate protection against th
“‘outrages upon personal dignity” prohibited by Common Article 3. Of particular importance is
that the interrogation techniques in the CIA program are nof a standard for treating our enemies
wherever we find them, including those in military custody. Instead, the CIA program is
narrowly targeted at a small number of the most dangerous and knowledgeable of terrorists,
those whom the CIA bas reason to believe harbor imminent plans to kil civilians throughout the
world or otherwise possess information of critical intelligence value concerning the leadership of
activities of al Qaeda. For those few, the United States takes measures 10 obtain what they know,

o

dignity, rather than the intention of the state actor or the reasons for the actor’s conduct. This latter interpretation
would constitute a point of departure from iternational practice, which has looked to the intention and purpose of
the state actor, as well as the conlext of and justifications for the conduct In any event, the foregoing historical
cxzmples demonsuate that we need 1o know why the conduct is undertaken to determine whether it is an “oubrage
upon personal dignity. " Marching captused prisoners as a means of transpont does not evoke the same teaction,
rising to the level of an “outrage,” #s the senseless parading of prisoners 1o humiliate them. Tn this way, the words
“upon personal dignity” cannot be read to confine paragraph 3(¢) to demarcating an absolute leve) of hardship that
will not be tolerated. Instead, whethey an affront to “persanal dignity” oceurs depends 1o some degres on the reason

di'scomfoning of persons protected by Common Article 3, as well as, in some cases, unnccessary or careless
mistreatment, even when the overarching justification is legitimate. As we explain below, these principles do not
describe the carefully drawn 2nd Nmited CIA interrogation techniques, .

© As we did with the DTA, we believe it appropriate 1o evaluate not Jjust each technique in isolztion, but the
effects of the teshniques in combination, See, e.g., Aleksovski, §57 (“Indeed, the seriousness of an act and its
consequences may arise efther from the nature of the act per se or from the repetition of the aat or from a
combination of difftrent acts which, taken Individually, would not constitute 2 crime within the meaning of Articls 3
of the” Geneva Conventions.). We have concluded that the techhiques in combination would ot violate the i
constitutional standards incorporated in the DTA, see supra ut 4748, and we again conclude that parzgraph I(g) |
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but each technique is limited to keep the detainee safe and its application is circumscribed by
extensive procedures and oversight. Those who implement these techniques are 2 small number
of CIA professionals trained in the techniques™ careful limits, and every interrogation plan is
approved by the Director of the CIA.

In addition, as we have emphasized throughout this opinion, the CIA's detailed
procedures and safeguards provide impojtant protections ensuriag that none of the techniques
would rise to the level of an outrage upon personal dignity. With regard to the corrective
techniques, the CIA has assured us that they would not be used with an intensity, or a frequency,
that would cause significant physical pain or injury. See Aleksovski, §57. With all the
techniques, the CIA would determine in advance their suitability and their safety with respect to
each individual detainee, with the assistance of professional medical and psychological
 examinations. Medical personnel further would monitor their application: CIA personnel, .

including medical professionals, would discontinue, for example, the sleep deprivation technique
if they determined that the detainee was or might be suffering from extreme physical distress.
Each detaines may react differently to the combination of enhanced interrogation techniques to
which he is subjected. These safeguards-and individualized attention are crucial to-our
conclusion that the combined use of the techniques would not violate Common Article 3. See
supran.50,

As such, the techniques do not implicate the core principles of the prohibition on
“outrages upon personal dignity.” A reasonable person, considering all the circumstances, would
not consider the conduct so serious as to be beyond the bounds of human decency. The
techniques are not intended to humiliate or to degrade; rather, they are carefully limited to the
purpose of obtaining critical intelligence. They do not manifest the “scom for human values” or;
reflect conduct done for the purpose of humiliating and degrading the detainee—the dark past of
World War II, against which paragraph 1(c) was set. As we explain above, a reasonzble person
would consider the justification for the conduct and the full context of the protective measures
put in place by the CIA. Accordingly, the careful limits on the CIA program, the narrow focus
of the program, and the critical purpose that the program serves are important to.the conclusion }
that the six techniques do not constitute conduct so serious as to-be beyond the bounds of human
decency.

The CIA has determined that the interrogation techniques proposed here are the minimut
necessary to maintain an effective program For this small number of al Qaeda operatives. That
the CIA has confined itself o such a minimum, along with the other limitations the CIA has
placed on the program, does not reflect the type of wanton conterpt for humanity—the atrocities
animated by hatred for others that “were committed frequently during the Second World War”
and that “public opinicn finds particularly revolling"—at which the prohibition on “oufrages
upon personal dignity” is atmed. See Pictet, HI Commentiaries, at 39.

=1

3.

Overarching the four specific préhibitions in Commor Article 3 is a general requirement
that persons protected by Common Article 3 “shall in al} circumstances be treated humanely,
without any adverse distinction founded on race, colows, religion or faith, sex, birth or wezlth, of
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any other similar criteria ™" The text makes clear that its four specific probibitions are directed
at implementing the humane treatment requirement. See GPW AR. 3971 (foligw:ng ﬂ'ze.hu mane
treatriient requirement with “[t]o this end the following acts are and shall remain prohibited”).
As we have discussed above, those specific provisions describe serious conduct, and the
structure of Common Article 3 suggests that conduct of a similar gravity would be required to
constitute inkumane treatment.

The question becomes what, if anything, is required by “humane treatment” under
Common Article 3 that is not captured by the specific prohibitions in subparagraphs {a){d). We
can discern some content from references to “humane treatment” in other parts of the Geneva
Conventions. For example, other provisions closely link humane treatment with the provision of
the basic necessities essential to life. Asticle 20 of GPW mandates that the “evacuation of
prisoners of war shall always be effected humanely . . . . The Detaining Power shall supply
prisoners of war who are being evacuated with sufficient food ang potzble water, and with the
necessary clothing and medical attention. See also GPW Ast. 46. This theme runs throughout
the Conventions, and indeed Commion Article 3 itself requires a subset of such basic necessities,
by mandating, that the “wounded and sick shall be collected and cared for.” GPW An.. 3 §2.
Given these references throughout the Conventions, humane treztment under Common Article 3
is Teasonably read to require that detainees in the CIA program be provided with the basic
necessities of life—food and water, shelter from the elements, protection from exiremes of heat
and cold, necessary clothing, and essential medical care, absent emergency circumstances
beyond the control of the United States. .

We understand that the CIA takes care to ensure that the detainees receive those basic
necessities. You have informed us that detainees in C1A custody are subject to regular physical
and psychological monitoring by medical personnel and receive appropriate medical and dental
care. They are given adequate food and as much water as they reasonably please. CIA detention
facilities are sanitary. The detainees receive necessary clothes and are sheltered from the
elements.

For certain detainees determined 1o be withholding high value intelligence, however, the
CIA proposes to engage in one imterrogation technique~—dietary manipulation—that would
adjust the provision of these resources. The detaince’s meals are temporanily substituted for a
bland liquid diet that, while less appetizing than normal meals, exceeds nutrition requirements

*? This language does not create an equal Uraatment requitement; instead, it provides that the suspect
classifications in question may not justify any devietion from Common Article 3's baseling standard of humane
tregtment. The Geneva Conventions elsewhere impose equal treatment requirements. See GPW Art. 16 (“[A]l
prisonicrs of war shall be treated alike by the Detaining Power, without amy adverse distiaction based on race,
nationality, religious belicf or political opinions, or any other distinction founded on similar criteria.”) (emphasis |
added). Article 16 also provides specific exceptions lo its equal treatment reguirement with regard to prisoners of |
war, which we would expect to ind in Common Article 3 if it wers also an equal treatmsnt requiremsnt. The
contrast with the text of Article 16 demonstrates the linkage of Common Article 3's angi-discrimination principle (o
the provision of humang treatment, The Commentaries further explain that distinctions, even among the listed
criteria, pay be miade under Common Article 3, so fong as the treatment of no covered person falls below the
minimum standard of humane treatment, Pictet, [ Conumenraries, at 40-41. Thus, w2 tum to determining the basic
content of Common Arficle 3°s humane treatment requirement.
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for safe and healthy medically approved diet programs in the United States. During application
of the technique, the detaines’s weight is monitored, and the technique would be discontinued
should the detainee lose more than 10 percent of his starting body weight. The elen.xent of
humane treatment that we can glean from the structure of the Geneva Conventions 1S one of
“sufficient food.” GPW Art. 46. Becauss the food provided during the temporary application of
the dietary manipulation technique is sufficient for health, we conclude that i.t does comply with
the “sufficient food” element of Common Article 3°s lumane treatment requirement, .
Cf. Aleksovskd, Case No. IT-95-14/1, § 108 (dismissing Cormon Article 3 charges against pnson
warden who provided only two meals a day to all detainces over 2 period of months and where
some detainees lost over thirty pounds).

We also find it relevant thet the CIA’s interrogation and detention program complies with’
the substantive due process requirements of the Fifth Amendment, which under most i
circumstances require “safe conditions,” including “adequate food, shelter, clothing, and medical
care” and which are incorporated into the DTA. Youngberg v. Romeo, 457 U.S. 307, 315 (1982).
Requiring the provision of basic necessities is another example of how the constitutional
standards incorporated in the DT A themselves provide a “humane treztment” principle that can
guide compliance with Common Article 3, Congress recognized as much in the DTA, given the
statute’s explicit premise that the Fifth, Eighth, and Fourteenth Amendments are directed against
a concept of “inhumane treatment or punishment.” MCA § 6(c)(2).

The CIA program—under the restrictions that we have outlined—complies with each of
the specific prohibitions in Common Article 3 that implement its overarching humane treatment
requirement. Outside those four prohibitions, snd the additional concept of basic necessities that
we have discerned from the structure of the Conventions, we confront another situation where
the content of the requirement is underspecified by the treaty. See Pictet, IV Commentaries, at
38-39 (“The definition {of humane treatment) is not a very precise one, as we shail see. Onthe
other hand, there is less difficulty in enumerating things which are incompatible with humane .
treatment. That is the method followed in the Convention when it proclaims four absalute
prohibitions.”). Again, this is a situation where the generality was intentional: To the
negotiators, “it seem[ed] useless and even dangerous to attempt to make a list of all the factors
that would make treatment ‘humane.’” Id at 204. The Commentaries emphiasize thet “what
constitutes humane treatment” requires 2 balancing of security and humanitarian concerns. The
detainees may well be “the object of stricf measures,” as the “measures of security or repression,
even when they are severe,” may nonetheless be compatible with basic humanitarian standards.
Id. at 205 (emphasis added). Given the deliberate generality of the humane treatment standard, i
is reasonable to turn to our owa law, which establishes a standard of humane treatment that
similarly requires a balance between securily and humanitarian concerns, to provide content to
otherwise unspecified terms in the Conventions. Because the CIA program complies with the
standard of humane treatment provided in the Detainee Treatment Act, and the U.S.
constitutional standards that it incorporates, and because it provides detairiees with the necessary
food, shelter, clothing, and medical care, the CIA program satisfies Common Article 3’s humané
treatment requirement. '
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We also recognize that the practices of other stafe parties in impiementing Common
Article 3—as opposed to the statements of other states unsupporied by concrete circumstances
and conduct—can serve as “a supplementary means of interpretation.” See Vienna Convention
on the Law of Treaties Art. 31(3)(b). We have searched for evidence of state parties, seeking to
implement Common Article 3 in 2 context similar to that addressed herein. The one example
that we have found supports the interpretation of Common Arficle 3 that we have set forth sbove.
In particular, the United Kingdom from the time of the adoption of Common Article 3 until the
early 1970s applied an interrogation program in a dozen counter-insurgency operations that
r&sembie} in several ways the one proposed to be employed by the CIA.

Following World War II and the adoption of Common Article 3, the United Kingdom
developed and applied five “in depth iriterrogation” techniques “to deal with a number of
situations involving internal security.” Report of the Committee of Privy Counsellors Appointed
to Consider Authorized Procedures for the Interrogation of Persons Suspected of Terrorism,
1972, Cmnd. 4901, § 10 (HSMO 1972) (“Parker Committez Report™). The five techniques
involved (i) covering a detainee’s head at all times, except when the detainee was under
interrogation or in an room by himself; (i) subjecting the detainee “to continuous and
monotonous noise of a volume calculated to isolate (him) from communication™; (iii) depriving
the detainee of sleep “during the early days” of the interrogation; (iv) restricting a detainee’s diet
to “one round of bread and one pint of water at six-hourly intervals”; and (v) forcing a detaince

to face—but not touch~—a wall with his hands raised and his legs spread apart for hours at a time,|

with only “periodical lowering of the arms to restore circulation.” Lord Gardiner, Minority
Report, Parker Committes Report, § 5 (“Gardiner Minority Report”);see also Parker Committes
Report 1 10. Broadly speaking, the techniques were designed to maks the detaines “feel that he
is in a hostile atmosphere, subject to strict discipline, . . . and completely isolated so that he fears
what may happen next.” /& §11. From the 1950s through the early 1970s, the British employed
some or all of the five techniques in a dozen “counter insurgency operations” around the world,
including operations in Palestine, Kenya, Cyprus, the British Camerocons, Brunei, British Guiana,
Aden, Malaysia, the Persian Gulf, and Northern Ireland. See id.

In 1971, after the public learned that British security forces had employed these
techniques against Irish nationals suspected of supporting Irish Republican Asmy terrorist
activities, the British Government appointed a three-person Committee of Privy Counselors,
chaired by Lord Parker of Waddington, the Lord Chief Justice of England, to examine the
legality of using the five interrogation techniques against suspected terrorists. See Parker
Committee Report § 1-2. Among other things, the committee considered whether the
techniques violated a 1965 directive requiring that all military interrogations comply with

“Article 3 of the Geneva Convention Relative to the Treatment of Prisoners of War (1949)." Seé
id T14-6 & Appx. A majority of the committee, including the Lord Chief Justice, concluded

- that the “application of these techniques, subject to proper safeguards, limiting the occesion on
which and the degree to which they can be applied, would be in conformity with the Directive
{and thus-with Common Article 3].” /4. §31.
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In reaching this conclusion, the Parkes Committee rcjecte_d t}{e notion t?xat “the gnd
justifies the means.” Jd. §27. It repeatedly stressed that aggressive interrogation techniques
“should only be used in cases where it is considered vitally necessary to obtain mforma.ttox_:. Id
¥33. Ralso-emphasized that interrogators should be properly trained and that clear guidelines
should exist “to assist Service personne] {in deciding] the degree to which in any particular
circumstances the techniques can be applied.” Jd. Similarly, it recognized the importance of
obtaining approval from senior government officials before employing the five techniques, :g'.
1137, and it recommended that aggressive interrogations occur only in the presence of a “senior
officer” with “overall control and . . . personal responsibility for the operation.” Id §38. The
committee also concluded “that 2 doctor with some psychiatric training should be present at-all
times at the interrogation centre, and should be in the position to observe the courss of oral
interrogation,” so that he could “warn the controller if he felt that the inteirogation was being
pressed too far” (although, in contrast with the CIA program, the doctor would not have the
actual authority to stop the interrogations). I §41.

The Parker Committes emphasized, however, that its rejection of a pure “ends-means”
analysis did not mean that Common Asticle 3 barred countries from giving some weighg tothe
need to protect their citizens against the harm threatened by terrorist or insurgent operations.
The committes, for example, emphasized that, when properly administered, the five interrogatior,
techniques posed a “negligible” “risk of physical injury” and “no real risk” of “long-term mental
effects.” Jd. 9§ 14-17. Yet they had “produced very valuable results in revealing rebel
organization, training and ‘Battle Orders.”™ Jd { 18. Tn Northern Irelend, the Committee
observed, use of the techniques after “ordinary police interrogation had failed,” led to, among .
other things, the identification of more than 700 LR A. members, details about “possible LR.A.
operations” and “future plans,” and the discovery of large quentities of arms and explosives. Jd,
141 21-22. The Committee emphasized that the techniques were “directly and indirectly . . .
responsible for the saving of lives of innocent citizens.” Jd § 24,

More broadly, the Parker Committee explained that the neaning of Common Article 3's
restrictions must be interpreted based on the nature of the conflict, See id. § 30 {explaining that
terms such as “*humane,’ ‘inhuman,” ‘humiliating,’ and ‘degrading’ fall to be judged by [a
dispassionate] observer in the light of the circumstances in which the techniques are applied").
Accordingly, the commiitee concluded that Common Asticle 3 must be interpreted in light of the
unique threats posed by terrorism, Although “short of war in its ordinary sense,” terrorism is “in
many ways worse than war.” Jd, §32. It occurs “within the country; friead and foe will not be
identifiable; the rebels may be ruthless men determined to achieve their ends by indiscriminate
attacks on innocent persons. If information is to be obteined, time must be of the essence of the
operation.” fd Moreover, factors that might facilitate interrogation in traditional war~—~such as
“ample information” to assist interrogators and “2 number of prisoners who dislike the current
enemy regime end are only too willing to talk™—are often absent “in counter-revolutionary
operations.” Id. 9§ 25-26. See alsoid. (noting difficulty in obtaining information “guickly™).
Consequently, the Parker Committee concluded that in light of the nature of the tesrorist threat,
the interrogation techniques employed by the United Kingdom were consistent with Common
Article 3.




Shortly after the Parker Committeg issued its report, Prime Minister Edn.mrd Heath
announced that, as a matter of policy, Britain would not use the five techniques in future
interrogations. See Debate on Interrogation Techniques (Parker Committes Report), 832 Parl.
Deb., H.C. (5th Ser.) 743-50 (1972); see aiso Roger Myers, A Remedy for Northern Ireland: Th
Case for United Nations Peacekeeping Intervention In An Internal Conflict, 11 N.Y L. Scl‘a. L.
Int') & Comp. L. 1, 52 n.220(1990). The Prime Minister did not, to our knowledge, take issue
with the Lord Chief Justice’s interpretation of the United Kingdom’s teeaty obligations under
Common Article 3, however. Indeed, in announcing what he stated was a change in policy, the
Prime Minister emphasized that the majority of the Commitiee “conclude][d] that use of the
methods could be justified in exceptional circumstances,” subject to safeguards, /d, at 743,

oy
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That for more than two decades following the enactment of Common Asticle 3, one of th
waorld’s leading advocates for and practitioness of the rule of Jaw and haman rights employed
techniques similar to those in the CIA program and determined that they complied with Commoh
Article 3 provides strong support for our conclusion that the CIA's proposed techniques are also
consistent with Common Article 3. The CIA’s proposed techniques are not more grave than
those employed by the Unifed Kingdom. To the contrary, the United Kingdom found stress
positions to be consistent with Comman Asticle 3, but the CIA currently does not propose to
include such a technique. Consistent with recommendations in the Parker Committee’s Jegal
opinion, the CIA has developed extensive safeguards, including written guidelines, training,
close monitoring by medical and psychological personnel, and the approval of high level
officials to ensure that the program is confined to safe and necessary applications of the
techniques in a controlled, professional environment. While the United Kingdom employed
these techniques in a dozen colonial and related conflicts, the United States proposes to use thes¢
techniques only with a small number of high value terrorists engaged in a worldwide armed
conflict whose primary objective is to inflict mass civilian casualties in the United States and
throughout the free world.

The United Kingdom’s determination under Common Article 3 also sheds substantial
light oin the decisions of other international tribunals applying legal standards that fundamentally
ditfer from Common Article 3. As discussed above, the European Court of Human Rights later
found that two of the interrogation techniques approved by the Commitee~—diet manipulation
and sleep deprivation—violated the stand-alone prohibition on “degrading treatment” in the
European Convention on Human Rights, to which the United States is not a party, Jrelandv.
United Kingdom, 2 EHRR 25 (1980). The court explained that “degrading treatment” under the
ECHR included actions directed at “breaking {the] physical or moral resistance” of detainees. /q.
9 167. The court’s capacious interpretation of the Euvropean Convention’s prohibition on
“degrading treatment” is not well-svited for Common Article 3.5 Indeed, the European Count

® The Isracli Supreme Court in Public Commitiee Against Torture v, fsrael, HCJY 5100/94 (1999), also clied
the ECHR decision and observed that 2 combination of interrogation techniques might constitute “inhuman and
degrading” wearment. See Id at 27-28. Asdiscussed above, see supra at 41-42, the sraeli decision lumed primarily
upon that nation’s statutory law and did not specifically purport to define what constintes “inhuman and degrading’
Ureatment under any particular treaty, much less what rises lo an “ontragc upon personal dignity™ or other violation
of Common Artlcle 3. Six years later, the same court recognized that the infemational Iaw applicable to domestic
crimipal law enforcement and that applicable 19 an armed conflict fondementally differ: While the former plecss
“absolute” restrictions on degrading treatment geaerally, the law of armed conflict requires 2 balancing against
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has interpreted that provision not only to impose detailed requirements on prison cgndm?'ns, but
also to prohibit any action that drives aa individual “to act against his will or conscience,” 2
standard that might well rule out any significant interrogation at all. See Greek Case, 12 Y.B.
ECHR 186. Those decisions reflect that the European Convention is a peacetime treaty that |
prohibits any form of “degrading treatment,” while Common Asticle 3 prohibits only
“humiliating and degrading treatrnent” that rises to the level of an “outrage upon persor'lal
dignity.” Common Article 3 is a provision designed for times of war, where the gathering of
intelligence, often by requiring a captured enemy “to act against his will or conscience” or by
undermining his “physical or moral resistance,” is to be expected. Furthermore, it is unclear that
the ECHR inJreland v. U.K. was confronfed with techniques that provided adequate food and
that were carefully designed to be safe, such as those proposed by the CIA.

It is the United Kingdom's interpretation of Common Article 3 in practice that is relevanf
to our determination, not the ECHR''s subsequent interpretation of the legality of the United
Kingdom’s techniques under a different treaty. The practice of the United Kingdom in
implementing the interpretation of Common Asticle 3 supports the interpretation set forth above

- D.

For these reasons, we interpret Common Article 3 to permit the CIA’s interrogation and
detention program to go forward. Part of the foundation of this interpretation is that Congress
has largely addressed the requirements of Common Article 3 through the War Crimes and
Detainee Treatment Acts. These provisions include detaited-prohibitions on particularly serious
conduct, in addition ta extending the protection of the Nafion's own constitutional standards to
aliens detained abroad in the course of fighting against Americe, persons whom the Constitution
would not otherwise reach. And the CIA’s intetrogation program, both in its conditions of
confinement and with regard 1o the six proposed interrogation techniques, is consistent with the
War Crimes and Detainee Treatment Acts. To the extent that Common Article 3 prohibits
additional conduct, unaddressed by the War Crimes and Detaines Treatment Acts, the CIA
program is consistent with those restrictions as well.

Just as important is the limited nature of this program. This program is narrowly targetes
to advance a humanitarian objective of the highest order—preventing catastrophic terrorist
attacks—and indeed the CIA has determined that the six proposed techniques are the minimum
necessary for a program that would be effective in obtaining intelligence crifical to serving this
end. It is limited to a small number of high value terrorists who, afier careful consideration,
professional intelligence officers of the CIA believe to possess crucial intelligence. The program
is conducted under careful procedures and is designed to impose no pain that is unnecessary for
the obtaining of crucial intelligence. At the same time, it operates within strict limits on'conduct,

including those mandated by the War Crimes Act and the prohibition on torture regardless of the

motivation of the conduct. Common Article 3 was not drafted with the threat posed by al Qaeciai
in mind; it contains certain specific prohibitions, but it also contains some general principles with

legitimate military needs. Public Commiteee Agotnst Torture in Israel v. The Government of Israel, HCT 769102,

9 22 (Dec. 11, 2005).
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less definition. The general principles leave state parties to address the new e\‘*cnma.!i'tics of wa,
to mold the interpretation of the Geneva Conventions by their conduct. We will not lightly
construe the Geneva Conventions 1o disable a sovereign state from defending against the new
types of terrorist attacks carried out by af Qaeda.

. The interpretation in this memorandum refiects what we believe tobe thc-oorrect_
interpretation of Common Asticle 3. Because certain general provisions in Common Article 3
were designed to provide state parties with flexibility to address new threats, however, the natur
of such flexibility s that other state parties ay exercise their discretion in ways that do ot
perfectly align with the policies of the United States. We recognize Common Article 3 may lend
itself to other interpretations, and international bodies or our trealy partners may disagree in
some respects with this interpretation,*’

B
o

Just as we have relied on the War Crimes and Detainee Treatment Acts, other states may
tumn fo treaties with similar language, but drafied for dissimiler purposes, as a source of
disagreement. As discussed above, for example, the European Court of Human Rights
determined that certain of the intervogation techniques proposed for use by the CLA—diet
manipulation and sleep deprivation—violated the European Convention’s stand-alone
prohibition on “degrading treatment.” Jreland v. United Kingdom, 2 EHRR 25 (1980). For
reasons we have explained, the ECHR decision does not constitute the basis for a comrect reading
of Common Article 3 in our view, but the openness of “humiliating and degrading treatment”
might not preveit others from, incorrectly, advocsting such an interpretation, and the State
Department informs us that given the past statements of our Etiropean treaty partners about
United States actions in the War on Terror, and notwithstanding some of their own past
practices, see supra at n.36, the United States could Teasonably expect some of our European
treaty partners to take precisely such an expansive reading of the open terms in Common
Article 3.

Recognizing the generality of some of Common Anticle 3's provisions, Congress
provided a mechanism through which the President could authoritatively determine how the
United States would apply its terms io specific contexts. The Military Commissions Act ensures
that the President’s interpretation of the meaning and applicability of the Geneva Conventions
would control as a matter of United States law. Section 6(a) of the MCA is squarely directed at
the risk that the interpretations that would guide our military and intelligence personne) could be
cast aside afier the fact by our own courts or international tribunals, armed with flexible and
Beneral language in Common Article 3 that could bear the weight of a wide range of policy
preferences or subjective interpretations. To reduce this risk, Congress rendered the Geneva
Conventions judicizily unenforceable, See MCA § 5(a). The role of the courts in enforcing the
Geneva Conventions is limited to adjudicating prosecutions under the War Crimes Act initiated
by the Executive Branch and, even then, courts may not rely on “a foreign or international source

own domestic laws} to follow it, and staies have no discretion under intemational law to adopt wreasonabie
Interprezations at odds with the Ianguage of the provision.
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of law” to decide the content of the statutory elements in the War Crimes Act.. See id § 6(a)(2)
Congress also expressly reaffirmed that the President has authority for the United States to
interpret the meaning and applicability of the Geneva Conventi‘?ns.. See id. § 6(a)(3){A). S]uou
he issue interpretations by executive order, they will be “authoritative . . . asa mattet; .f'f United|
States law in the same manner as other administrative regulations.” Jd § &()(3)(C).

(=W

We understand that the President intends to utilize this mechanism and to sign an
executive order setting forth an interpretation of Common Article 3. That action would
conclusively determine the application of Common Article 3 to the CIA program as a matter of]
United States law. We have reviewed the proposed executive order and have determined that if
is wholly consistent with the analysis of Common Article 3 set forth abave, See Proposed Order

: P
Entitled Interpretation of the Geneva Conventions Commmon Article 3 As Applied to a Program of

Detention and Inferrogation Operated by the Central Intelligence Agency (Executive Clerk fina)
draf, presented to the President for signature, July 20, 2007) (“Draft Order”). Because the
executive order would be public, it cannot engage in the detailed application of Common
Article 3 to the six proposed techniques embodied in this opinion. Instead, the executive order
sets forth an interpretation of Common Article 3 ata higher level of generality that tracks the
analysis in this opinion and, thereby, conclusively determines that the CIA’s proposed program
of interrogation and detention, including the six proposed interrogation techniques, complies
with Common Article 3.

The executive order would prohibit any technique or corndition of confinement that
constitutes torture, as defined in 18 U.8.C. § 2340, or any act prohibited by section 2441(d) of
the War Crimes Act. See Draft Order § 3(bHX(A)-(B). This Office has congluded that the six
proposed techniques, when applied in compliance with the procedures and safeguards putin |
place by the C1A, comply with both the federal anti-torture statute and the War Crimes Act. See
Section 2340 Opinion and Part L, supra.

To ensure full implementation of paragraph.1(a) of Common Article 3, the executive
order also would prohibit “other acts of violence serious enough to be considered coniparable to
murder, torture, mutilation, and cruel-or inhuman treatment, as defined in” the War Crimes Act,
Draft Order § 3(b)}i)(C). As explained above (see part [V.B.1.a, supra), the six proposed
techniques do not involve violence on a level comparable to the four enumerated forms of
violence in paragraph 1(z) of Common Article 3—murder, mutilation, torture, and cruel )

* The Constitution grants the Presiden! great authority—as our Nation's chief argan in foreign affairs and
as Commander in Chief—~to interprer treaties, particulasdy treaties regulating wattime operations. Those
interpretetions are ordinarily entitled to “great weight” by the courls. See, e.g., Sancher-Liamas v, Oregon, 126
S. C1. 2669, 2685 {2006). Congress, however, determined in the MCA that it was appropriate; to affirm that the
President’s interpretations of the Geneva Conventions are entitled (o protection. Tt is apparent that Congress was !
reacting to the Supreme Court's decision in Hamdan, which adopted an interpretation of the applicability of the |
Geneva Conventions <onirary to that of the President, without takinp. account of the Presidsat’s interpretation. See
Hamdan, 126 5. Ct at 2795.98; id, at 2847 (Thomas, 1, dissenting). The MCA therefore reflects tongressiona)
¢ffort to restore the principal rols that the President has vaditionally played in defining our Nation’s international !
obligations. In this regard, presidential orders under the MCA would not be subject 10 judicial review. See Franblis
v. Massachuserts, 505 U.S. 788, 30001 (1592) (holding that presideatial action is not subject to judicial review
under the Administrative Procedure Adl, or any other staiute, absent “an express stalement by Congress™).
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treatuent. The limitations on the administration, frequency, and intensity of the techniques_—-—in
particular, the corrective techniques—ensure that they will not involve physical force that rises 1o
the level of the serious violence prohibited by the executive order.

The executive order would prohibit any interrogation technique or condition of
confinement that would constitute the “cruel; inhuman, or degrading treatment or punishment”
prohibited by the Detainee Treatment Act and section 6(c) of the Military Commissioris Act.
Draft Order § 3(0)E)(D). We have concluded that the six proposed techniques, when used as
authorized in the context of this program, comply with the standard in the DTA and the MCA.
Ses Part 1NN, supra.

Interrogation techniques or conditions of confinement constituting “willful and outrageous acts
of persanal abuse done for the purpose of humiliating or degrading the individual in a manner sb
serious that any reasonable person, considering the circumstances, would deem the acts to be
beyond the bounds of human decency, such as sexual or sexually indecent acts undertaken for
the purposs of humiliation, forcing the individual to perform sexual acts or to pose sexuaily,
threatening the individual with sexual mutilation, or using the individual as a human shield.”
Draft Order § 3(0)(}E). This provision reinforces crucial features of the interpretation of
paragraph 1(c) of Common Asticle 3 set farth in this opinion; To trigger the paragraph, )
humiliation and degradation must rise to the level of an outrage, and the term “outrage” looks td
the evaluation of a reasonable person that the conduct is beyond the bounds of human decency,

To address paragraph 1(c) of Common Aiticle 3 further, the executive order would bar

proposed techniques do not constitute “outrages upon personal dignity” under these pri nciples;
thus, the techriques also satisfy section 3(b)(i)(E) of the executive order,

Also'implementing paragraph 1(c) of Common Article 3, the executive order would
prohibit “acts intended to denigrate the religion, religious practices, or religious objects™ of the
detzinees. Draft Order § ID)i)(F). The six techniques proposed by the CIA are not directed at
the religion, refigious practices, or religious objects of the detainees.

The techniques and conditions of confinement approved in the order may be used only
with certain alien detainees beljeved to possess bigh value intelligence (se2 Draf Order
§ 3(b)(1)), and the progrant is so limited (see Part LA, supra). The CIA program must be
conducted pursuant to written policies issued by the Director of the CIA (see Draft Order § 3{c)),
and the CIA will have such policies in place (see Part LA. 1, supra). In addition, the executive
order would reguire the Director, based on professional advice, to determine that the techniques
are “safe for use with each detainee™ (s¢¢ Draft Order at § 3(b)(iii)), and the CIA intends 10 do sb
(see PartisT.A.3 and LB, supra). ~

) _ Under the proposed executive order, detainees must “receive the basic necessities of life,
including adequate food and water, shelter from the elements, necessary clothing, protection

3 Nor do the techniques involve any sexual or sexvally indecent acts, much less those referenced in section
. 4OYGXE) of the execurive order. The techniques also do nof involve the uss of detziness as human shields.
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from extremes of heat and cold, and essential medical care.” See Draft OrQe; § 3(b)(iv). This
requirement is based on the interpretation of Common Article 3’s overarching hummane treahyent
requirement set forth zbove, and we have concluded that the proposed techniques comply with
this basic necessities standerd. See Part IV.B.3, supra. Should the President sign the executive

order, the six proposed techniques would thereby comply with the authoritative and controlling 3
interpretation of Common Article 3, as the MCA makes clear.

v‘

The armed conflict against al Qaeda—an enemy dedicated to carrying out catastrophic
attacks on the United States, its citizens, and its allies—is unfike any the United States has
confronted, The tactics necessary to defend against this unconventional enemy thus present a
- series of new questions under the law of armed conflict, The conclusions we have reached i
herein, however, are as focused as the narrow CIA program we address. Not intended to be used
with all detainees or by all U.S. personnel who interrogate captured terrorists, the CIA program
would be restricted to the most knowledgeable and dzngerous of terrorists and is designed to
obtain information crucial to defending the Nation. Common Article 3 permits the CIA to £0
forward with the proposed interrogation program, and the President may determine that issue
conclusively by issuing an execytive order to that effect pursuant to his authority under the
Constitution and the MCA. As explained above, the proposed executive order accomplishes
precisely that end, We also have concluded that the CIA’s six proposed interrogation techniques
subject to all of the conditions and safeguards described herein, would comply with the Detainee

Treatment Act and the War Crimes Act.

Pléase let us know if we may be of further assistance.
Steven G. Bradbury
Principal Deputy Assistant Attorney General
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